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TO BE RETAINED AS TOP ENCLOSURE

Cabinet / Cabinet Committee Documents

Reference Date
CC(82)36" Conclusions, Minute 1 01.07.82
CC(82) 40™ Conclusions, Minute 1 29.07.82
E(82) 64 07.10.82
E(82) 21* Conclusions, Minute 1 14.10.82
L(83) 15 14.01.83
L(83) 2™ Meeting, Minute 1 19.01.83

The documents listed above, which were enclosed on this file, have been
removed and destroyed. Such documents are the responsibility of the
Cabinet Office. When released they are available in the appropriate CAB
(CABINET OFFICE) CLASSES

Signed @wﬁ\lyw Date 1 Aﬂ?c ALY

PREM Records Team




Published Papers

The following published paper(s) enclosed on this file have been

removed and destroyed. Copies may be found elsewhere in The
National Archives.

1. House of Commons Hansard, 20 April 1982, columns
126-173

2. Cmnd. 8778: Green Paper: Democracy in Trade Unions
HMSO, January 1983 [ISBN 0 10 187780]

Signed M@/;W Date 9 /l'pn'(. AOIS
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LEGALLY-ENFORCEABLE AGREEMENTS

As you know, we got in a bit of a tangle during Questions briefing
today over no-strike provisions and legally-enforceable agreements.
The position is not straightforward, and I have encouraged my opposite
number in the Department of Employment to suggest to their Private Office
that they ought to send us a proper note about it, not least because (as
I need hardly say) the Prime Minister was right and their Private Office
was wrong about the position of public utility workers. Meanwhile, I

set out below my understanding of the position.

No-Strike Provisions

Under the 1875 Protection of Property Act, there was a general
provision making it unlawful to strike if a danger to health would
result; and a specific provision under which it was assumed that strikes

in the water, gas and electricity industries would cause such danger.

It was therefore, at least in theory, unlawful to strike in those

industries until that specific provision was repealed by Mr Heath in his
1971 Act.

Since then, the general provision of the 1875 Act has remained in force.

But it has hardly ever been used, because there is an easy way round it -
which is for the unions simply to give due notice that their members are

terminating their employment. Indeed, that is exactly what the water

workers did last Monday.

Of course, what the Prime Minister actually said in the House in

response to Mr Taylor's Question about no-strike agreements was right:

that they tend to be expensive.

Legally-Enforceable Agreements

There is a different issue as to when agreements concluded between
employers and unions are legally enforceable. Mr Heath's 1971 Act
presumed that all collective agreements were intended by the parties to
be legally binding unless they included a specific provision to the
contrary. But virtually every collective agreement subsequently
concluded, including those in the public utilities, did have such a
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"5roviso. So the 1971 Act did not have the effect of making it unlawful
for workers in the public utilities to strike. That Act has, of course,
now been repealed by the 1975 Act anyway.

Should we look again at making these agreements legally enforceable?

In the light of our experience recently with the water industry, there
may be some public demand for that. But consultations on the 1981 Green
Paper showed that in general employers saw little or no advantage in
having legally-binding agreements, which could prove to be two-edged

swords anyway .

\

Q\N v

JOHN VEREKER
20 January 1983




Caxton House Tothill Street London SW1H 9NF

Telcphone Direct Line 01-213 6 400

Switchboard 01-213 3000 Mr

Tim Flesher Esq
Private Secretary
10 Downing Street

LONDON
SW1 /3 January 1983
Dear (M

o fe I enclose copies of a summary of the Green

Paper "Democracy in Trade Unions" and an
Employee Bulletin issue by the Ford Motor
Company at Halewood to its workforce which
my Secretary of State promised to send the
Prime Minister when he met her earlier today.

(Jrirs Seatanate,
ﬂvg Coeris

MS F EVERISS
Private Secretary




GREEN PAPER "DEMOCRACY IN TRADE UNIONS™:
SUMMARY

The Green Paper is in five chapters.

CHAPTER 1 sets out the background to the consultations. There has been little
progress on democracy in trade unions since the Donovan Commission criticised
the low level of membership participation in many unions back in 1968. The
TUC has boycotted the Government's funding scheme for secret postal ballots
set up under the Employment Act 1980. There is increasing public concern, -
not least because of their potential for damaging the economy, - that union
leaders are often unrepresentative of their members. Consultation will show

whether the case for statutory reform is confirmed and ensure that any changes
proposed will work in practice.

CHAPTER 2 is concerned with secret ballots for trade union elections. It puts
forward four minimum standards of democracy which unions' election
arrangements should attain. These are that:

- voting Iinvariably takes place in conditions of secrecy;

- all members eligible to boté have the opportdnity to do so under a.
system which provides the best opportunity of a reasonable turn-out;

- all votes are counted féirly; and

- those who take decisions at the highest 1levels are properly
representative of, and accountable to, the membership as a whole.

The lack of public confidence about whether many unions meet these standards
1s based on very low turn-outs in elections; the obscurity of many union
rules, which leave room for abuse; and allegations of malpractice, which some
see as "the visible signs of a more disquieting state of affairs".

The case for legislation requiring the use of secret ballots by trade unions
in specf?;c circumstances (eg to establish a political fund) is long~-
established. However, any legislation on elections must take into account the
wide variety and complexity of existing ‘union structures and electoral
arrangements (which are described in paragraphs 18 to 30). There are several
key_guestions relevant to legislation on which views are sought. |

(1) Methods of voting. Although the use of postal ballots overcomes
many of the problems associated with voting by ballot box or by show
of hands, its introduction would cause practical difficulties for
many unions, and the accuracy of the count could not be guaranteed
unless an independent scrutineer supervised all arrangements. What

can reasonably be required without placing an undue burden on
unions?




(11) Indirect elections. Should members be entitled to vote directly for
a candidate or 1is 1t acceptable for them to vote for a
representative who then exercises a block vote?

(i11) Appointment of full-time officers. Practices differ widely between
unions. For example, in some unions full-time officers are elected
by the membership (for a limited or unlimited period); in others
they are recruited from outside by the governing body as permanent
employees of the union on ‘the basis of their expertise. The role
and powers of full-time officers also vary. In what circumstances
could election and re-election reasonshly be required?

(iv) Other electoral arrangements. Would it be practicable or desirable
to attempt to introduce detailed requirements about such matters as

eligibility to vote, qualifications of candidates, the use of "block
voting"” etc?

(v) Scope. Should legislation cover all union elections or concentrate
on achieving progress at the top — that is elections to the union's
governing body, which provides the union leadership?

Possible approaches to legislation are considered. No particular approach is

proposed. The aim is to stimulate an informed discussion in the light of

which detailed proposals for workable legislation can be put forward. Four
possible approaches are outlined:

(a) a system of detailed and uniform regulation imposed on all trade
unions;

(b) a system requiring unions™to seek approval of their rules from a
public authority;

(c) the establishment of general democratic principles for all
elections, with a statutory right of complaint for union members
alleging that their union's arrangements fell short of these;

(d) a statutory remedy for union members if elections to the governing
body fall short of certan minimum standards.

Enforcement of any statutory requirements is discussed, including the existing

remedy of contempt which would already be available if a trade union
persistently refused to comply with a Court order, following a proven breach
of union rules. The Court has discretion to impose a range of penalties for
civil contempt on a refusal to comply with its order. The Court may impose a
fine if the contempt is sufficiently serious. Otherwise the Court can issue
injunctions and further orders aimed at remedying breaches of the original
order. Views are also sought on possible alternative sanctions - for example,

freezing the assets of a trade union, removal of "executive status” from named
officials, and loss of immunities.

Comments are sought on an alternative approach to legislation. This is based

on the argument that unions should be able to persist with arrangements which
are contrary to any statutory requirements if these are shown in a secret
ballot to have the support of a majority of the membership.




CHAPTER 3 is concerned with ballots before strikes. The argument of principle
for holding pre-strike ballots is simple and unanswerable. However,
discussion is needed on the practical effects of making such ballots
compulsory by law. Proposals for mandatory strike ballots in this country are
not new, and other countries have legislation requiring strike ballots in
certain circumstances. However, no country has legislated to require
universal, automatic ballots before any strike. To do so might encourage
unofficial strikes and a proliferation of "go slows"” and other industrial
action short of a strike which can be just as damaging to the economy.

There are three possible approaches to legislation, each posing difficult
questions of principle and practice on which views are sought:

(1) Strike ballots imposed by the State in defined circumstances. The
Green Paper looks at their use in the USA and, more briefly, in the
UK. Would these serve to harden attitudes and prolong disputes? Or
would they influence trade unions to ensure that they had the
backing of their members before embarking on a strike?

(ii) Ballots triggered by a proportion of union members. These would

‘have the advantage of being seen to reflect mwembers' wishes. But
they raise a number of practical questions, such as: Which members
would be eligible for the trigger? How would the wording of the
question on the ballot paper be decided? How would the timing of

the ballot be decided? What would be an appropriate sanction if a
union refused to hold a ballot?

(iii) Ballots trigge:giﬁby the gmployers concerned. These would present
similar difficulties of definition. ioreover they would appear to
have no advantages over ballots carried out by the employers
themselves and covering both union and non-union employees. Should

funds be available for employers when a union has refused to ballot
its members?

CHAPTER 4 1is concerned with the political activities of trade unions. It

outlines the present legal position, which is determined by the Trade Union
Act 1913 and is based on two main principles:

(a) that trade unions should, if they so choose, be able to pursue their

members' interests through political organisations and to give
financial support to such organisations;

(b) that no trade union member should be obliged to support financially
any political organisation if he does not want to, and that he

should not suffer so far as his union membership 1is concerned by
refraining from giving such support.

Whilst these ‘principles remain valid, the working of certain of the 1913 Act's
provisions now needs re-examination and views are sought:




(1)

(11)

(iii)

(iv)

(vi)

Ballots to approve political objects. 1Is it still acceptable for

such ballots to be a once-for-all requirement, or should regular

confirmatory ballots be required? Should the test continue to be a
simple majority of those voting, or an alternative such as an

overall majority of the membership?

Contracting-out. There are strong arguments of principle against

contracting-out. It is objectionable that an individual should have

to take positive steps to avoid contributing to a political party
which he opposes. Moreover the evidence suggests that in practice
it is more difficult for members to contract-out in some trade
unions than in others. This points to the need for a change to
contracting-in. At the very least unions should be required to do
more to make their members aware of their rights.

Contributing to the Eolitical fund and the election of tfade union

officers. Should the 1913 Act be clarified so that membership of

the ﬁBlitical party supported by the union is not made either
directly or indirectly a condition for election or for holding union
office?

Political obJects. Is the-definition in the 1913 Act too narrow for

present day needs? What more can be done to enable union members to
find out about contributions made by their unions to external
bodies?

Administration of the political fund and annual returns of accounts.

e 1 S e

Are measures needed to eaable union members and the public to
satisfy themselves that a union's general fund is not being used to
subsidise political activities for which a political fund has been
established?

The check-off and the political levy. Are new safeguards needed to

ensure that employers do not deduct the political levy from the pay
of individual union members without their knowledge or against theilr
wishes?

CHAPTER 5 summarises the main areas where legislation might be considered and

invites

industry and others to submit their views to the. Department of
Employment by 8 April 1983.
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HALEWOOD Body and Assembly Plants today
began a fight for survival with the announcement
by Operations Manager Ted Rayment of a

rogramme to reduce the number of employees
Ey %,300 through voluntary redundancy and early

' i

ret};tegl I?]I:‘.Cting with the Joint Works Committees, he
highlighted what he described as the stark facts of
Halewood's current lack of viability — and emphasised
the immediate need to make the plants more competi-

ve. .

! He told the employee representatives: ‘“The situation
we face is not a battle between the Halewood
management on one side and the Trade Unions on the
other.

“But we’ve all known that sooner or later we would
have to face up to the facts — and later might be too late
for all of us. |

“Now is the time for the supreme test of whether we
can work together for our joint survival.”
| Mr. Rayment said today:

At a special meeting of the Halewood Body and
i Assembly Joint Works Committees just before Christ-
|
]

mas, we announced our intention to give you a
presentation early in the New Year on the prospects for
the Operations

Wo specifically said that we would tell you whether
there would be a voluntary redundancy programme in
1983 since, at that time, we were still carrying out
studies on labour costs and efficiency levels.

Current performance

What I would like to do is to look briefly at the an hour

Wiidl 1 woula nKe 1o ao 15 1o 100k briefly at the
1 Operations’ past performance, its current performance
and what requires to be done to ensure its continuing
viability — under the usual three headings of volume,
quality and cost,

Starting with volume, we produced 167 868 vehicles
in 1982, This was an improvement over 1981 and over
1980 which, of course, was affected by the run-out of
the old Escort and the launch period of the new Escort.

It was, however, considerably below the volume
achievements of 1979,

The significant thing, however, is that every year our
output has been considerably below our capacity and

e

S 3T e e

should build,
The reasons for this we have often discussed — and

".‘.‘ fechay

can discuss again — but this falldown, for whatever
' "j reason, seriously undermines our competitive position
2 on costs, as [ will explain later.
| Before moving on to the next points about volume, I
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i Examples of payments
based on Grade ‘C’
$EF A
b ppl‘OX.
E'L Age Service Sum
Wit ,
o 25 S years £2,900
B
LR _ |
35 10 years £4,300
5
45 20 years £6,300
LA
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straight time hours. That is 8% on dayshift and 9% on
nightshift.

we have only achieved about two-thirds of what we .

would like to explain what we mean by the term
“Average Dally Capacity,” since this will feature a
number of times in what | have to say. As you know,
we work uncven shift lengths between days and nights
and also only work an eight-hour shift on Fridays.

On Monday to Thursday we work a total of 17V

[f we had run at our capacity output of 65.1 vehicles

an hour for the 17% hours, we would have produced
1,139 vehicles on any day, Monday to Thursday.

Over the four days we were therefore capable of
producing 4,556 vehicles.

On the eight-hour dayshift on Friday, at 65.1 vehicles
per hour, we could have made 521 vehicles, giving a

total for Monday to Friday, inclusive, of 5,077 vehicles.

If we divide this figure by five we get the average
daily capacity figure of 1,015 vehicles.

The important fact is that our average daily build did
not exceed 880 in any month, due mainly to disputes,
quality or technical problems. In most months it
was less than 850 and on average thro?ghout the year
production was 721 a day.

So, whilst we had our good days when we made 1,100
on a few occasions, and we Kad a good run after

shutdown when we regularly made over a thousand,
our average producu‘on was still well short of our
capacity due to our inconsistencies.

 Early retirement
Examples of payments
based on Grade ‘C’

Pensionable
Service

A
|2

Approx. Total
Lump Sum .

55 20 years £7,000
60 20 years: £7,500

Lump sum figure assumes 25 per
cent commutation of pension plus
redundancy agreement payment.

Age

; _
.
g A

As I said at the JWC before Christmas, the business

IS NOW $0 cmnrclili\'c that we are measured against our
ability to proc
have the capacity.

uce the number of vehicles for which we

And we don’t get too much credit with senior

company management for having the odd days of
capacity achievement,

Our competitors on the continent produce their

capacity volumes day in, day out, and that is what gains
for the 17% hours. we waould hayve pradusad, them, “e": renmjavan.,

! Mg arey My wuL Al Laat 1 wildal gains
them their reputation.

That is what we have got to equal to survive. And that
means, in turn, not just an improvement in our ability to
control disputes, but the elimination of disputes as well
as better maintenance of equipment and control of
component quality, both from within the company and
from outside suppliers.

As you can see, I am not trying to pin the blame for
our falldown on any one section of the workforce. We
have all contributed to this situation but we must all
equally contribute to overcoming it if any of us are to
have jobs at Halewood in the future.

Quality achievements

Moving on now to our in-plant quality performance,
there has been a steady itnprovement in the quality of
vehicles produced through'r%l and continuing through
1982. And while the rate of improvement is now slower
ghan we would like, nevertheless, there is an encourag-
m%{trend. TR

owever the Saarlouis performance, while static
during 1982, is still a considerable way ahead of us,

And 1t is their level that we must strive to achieve
during 1983.

[n summary, the message on quality is that we have
made good progress since the launch of the Escort in
improving the quality of our vehicles and have
overcome the major quality concerns. But in the latter
half of last year, however, our quality perform-
ance on all of the indicators remaineﬂ virtually static.

This is because we are not addressing the minor
niggling quality concerns on a consistent basis. The
faults that count against us do not need any more major
engineering chanFes — they just require that extra
attention from al
And if we could do that we could easily close the
quality gap on Saarlouis.

Before anyone tells me that the reason for Saarlouis’
better volume and quality performance is all to do with
investment in facilities, let me tell you that in the period
1976-82 $387 million has been spent at Halewood,
compared to $277 million at Saarlouis. '
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concerned in building the vehicles. fm"“'"“’ the way we

[taking now will go some
way lo mnrln,.n future

/ t.ll;_‘ 1500

Rayment

The
way

]

IN making today's
announcement, Opera-
tions Manager Ted Ray-
ment said he fully real- |
ised the eifect it would |
have on Merseyside.

““The last thing we
wanted was to add to the
area’s already serious
unemployment situa-
tion,”" he said.

“‘But this programme
is absolutely essential if
we are to keep in busi-
ness at all. If we were to

have been ?olng we
would eventually have to
lose a great many more
employees.

“We really do believe
that the steps we are

Turn to Page Two 'fjfor Halewood.
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Continued from Page One

We have had more investment than Saarlouis in
every cate of expenditure except one — capacity
expansion.

There is no mystery about the reason for this.
Saarlouis, as I said earlier, build to their capaci_tg.levc‘l.

We clearly have not — and do not — exhibit this
capability and, therefore, we have no claim to further
investment geared to extending our production capac-
ity when we cannot even build what we are supposed to
right now.

Let’'s now have a look at what our manning levels
mean for our labour costs. If our average daily
production last year of 721 vehicles was made by
Saarlouis, at their level of efficiency they would use
4,500 less people.

Even if we had produced our ca[;acity output of an
average of 1,015 vehicles a day, as explained earlier,
Saarlouis would still have used 3,300 people less.

Since we are now capable of an effective 68 vehicles an
hour throughout the system, our average daily capacity
has increased to 1,060. At this level of production, they
would use 3,000 people less.

In a nutshell, this is the size of the difference in
labour efficiency at the current time.

This means that it is naturally costing more to
produce an Escort at Halewood than Saarlouis. So the
main question facing us all at Halewood is what can be
done to remove this cost penalty that we incur before it
leads to our downfall.

The first thing we must do is to maintain the no-
hiring policy that we have operated since 1979. This
saves us around 300 people a year and is helping to
make a steady improvement in our costs. But at the
same time Saarlouis are making similar improvements
— s0 the cost gap is not closing.

One way of dramatically illustrating the cost problem

is to look at both ogerations‘ performance in the last
ten years since 1972. _ .
Béaring in mind that Saarlouis started with a better

cost situation, they have progressively improved on a
year-by-year basis and are now 41 per cent better on

LABOUR AND OVERHEAD EFFICIENCY
YEAR-OVER-YEAR PERFORMANCE

PRODUCTION PERFORMANCE
1976 - 1982
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operate. But achievement of this programme will
significantly close the gap on Saarlouis.

[ did say that this was a gap “at the current time.”
Let me explain a little more what this means. It could
widen if, in addition to the programme outlined, we do

not continue to make efficiency improvements at the
same rate that we have been doing — that is keeping up
with Saarlouis.

On the other hand, if we can demonstrate our ability
to consistently produce capacity day-in, day-out, then
we will be able to seek additional capacity investment
as do Saarlouis.

of all ages — while obviously not stripping ourselves of
some specific skills which we need to retain, Only in
this way will we achieve the large-scale reduction which
we believe 1s necessary.

On Page One you can see examples of lump sum
payments that people in various age and service groups
can expect. '

The payments, as at other company locations where
such programmes have been and are being operated,
are based on the Blue Book terms with an additional 13
weeks’ pay. |

Employees over 55 with 10 or more years' service

e years agih. We, on e other hand,
y worse from 1972 to 1978 when our

rated by 15 per cent.

From that time, with restraint on hiring, we have
made progressive efficiency improvements — but it
took us until early 1982 to cross the 1972 start line
again, reaching just a 5 tper cent improvement on 10
years ago by the end of 1982.

The most important fact is that our efforts so far are

not closing the gap between ourselves and Saarlouis.

To overcome our cost disadvantage as a vehicle
supplier, we now have to make a major leap forward
and close the gap. This means we have to look at
measures over and above the no-hiring policy.

[ have said several times that we have an absolute
need to produce our capacity. But would this in itself
close the gap between us and Saarlouis? The answer 1s
no. It would make a major impact and halve the gap.
But that is not enough. We need to eliminate it to
survive,

So, in addition to continuing the no-hiring policy, and
achieving capacity output on a consistent basis, we need
to significantly reduce our overall manning levels. And
we propose to introduce a Voluntary Redundancy and
Special Early Retirement Programme.

As | said, at 1983 capacity levels we employ 3,000
people more than Saarloms would do under the same
crrcumstances.,

But we recognise that such a reduction in the
workforce is neither feasible nor realistic in the short
(erm,

So what we propose is a reduction of 1,300
employees in this imtial part of the programme.

Reduction opportunities come almost equally from
direct and indirect activities and affect all areas of the
Operations — and we do, ol course, plan to have
detailed discussion on a department-by-department
hasis as the programme gets under way,

Some of you may be asking yourselves how secure is
our future even when we achieve this reduction of 1,300
employees, since ['ve just told you that the gap
between ourselves and Saarlouis at our capacity output
is 3,000 people at the current time?

Well, obviously, there can be no absolute guarantees
in the uncertain economic environment in which we

Addifipnal S APRaN WEuTE give S AR opportunity to
maximise job security.

The opportunities are there to ask for the Ghia
content and also to become the supplier for some of the
export markets — providing we are competitive in
terms of quality, cost and reliability as a supplier.

You will see on the chart below the list of territories
supplied by Saarlouis compared to those by Halewood
— and how the picture has changed over the years.

We sincerely believe that this programme gives us the
basis for future viability, providing we seize the
opportunities, '

Many questions must be immediately springing to

"your minds, so let me try to anticipate one or two of

them at this stage.

Yes, we do envisage the whole p'r%gramme being
voluntary because we recognise that the job market in
the region is far from healthy.

We will be accepting volunteers from all departments

EXPORT MARKETS FOR
ESCORT SALOON MODELS

HALEWOOD SAARLOUIS
75 77 73. 75 77

MARKET

IRELAND
NETHERLANMDS
ITALY

FINLAND
DENMARK
EXPORTS (ROW)
AUSTRIA
BELGIUM
FRANCE
SWEDEN
NORWAY
FEDERAL

(CAN + US)
SWITZERLAND |
SPAIN
PORTUGAL

% 5 X O3, X MoM X

TOTALS
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are, of course, eligible to apply for special early
retirement terms which give them a lump sum like the
voluntary redundancy people, based on the Blue Book
terms, plus the ability to further increase this lump sum
by commuting some of their pension.

As I said, this programme will be open to volunteers
from all areas across the Operation. This may mean that
there will have to be some re-balancing of labour at the
end of the programme. But I think this is something we
should address if it happens, rather than have long
debates on it at this stage, .

I have given you the basic facts of what we need to do
to develop a viable future for this Operation which
must be the objective of us all.

Significant changes

We now intend to notify the Department of Employ-
ment — as we are required to by law — that we have
announced a redundancy programme.

We then have a period of 90 days in which we can
discuss with your representatives how we will make the
reductions on a department by department basis and
plan any rebalancing transfers of labour at the end of
the programme in April.

There is no point in disguising the fact that we will
need to make significant changes to the way we do our
business.

- What we are talking about now is changing to ensure
our survival and that means changing the way of
thinking and doing things that has produced the current
situation.

[ would earnestly ask you to understand that the
situation we face is not a battle between the manage-
ment at Halewood on the one side and the Trade
Unions on the other,

Today I have given you the stark business facts which
face us all. Unfortunately they won’t go away — so
there is no point in ignoring them,

Sooner or later we have got to grasp the nettle and
face up to them. Later might be too late for all of us.

The situation we face will be the supreme test of
whether we can work together for our joint survival,

iT'ogether, we must meet the challenge. And we must
win!

@ An
wyll .

announcement

¢ made chartly

will be made shortly
concerning the date
from which applica-
tions for Voluntary Re-
dundancy and Special
Early Retirement will
be considered.
Applications  must
first be made through
foremen, who will then
arrange appointments
for employees to meet
Personnel Officers and
discuss the terms.

Effect on
Salaried
Staft

® Clearly, a reduced
hourly headcount will
be reflected prop-
ortionately in the num-
ber of hourly supervis-
ory positions required.
Similar facilities — in
terms of Voluntary Re-
dundancy and Special
Early Retirement
will be provided, on a
voluntary basis, to em-
ployees in this
category.
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SECRETARY OF STATE FOR TRADE

Draft Fifth;Compény”LEW'Directive

1% Thank you for copying to me your letter of l4. Pecember
to Norman Tebbit. I have also seen his reply of 21 December,
and note the Prime Minister's comment.

2 I gather that the Commission did not discuss the Fifth
Directive on 21 December, and will not now look at the draft
until mid-January.

3. I agree that since the Fifth Directive and the so-called
'Vredeling' directive both raise the question of compulsory
employee involvement, we need to enéure a concerted policy

on the two draft Directives in discussions in Brussels.

Given this important Community dimension, it would be helpful
if our officials could keep in touch over the preparation of
the paper for 'E' Committee which Norman Tebbit mentioned.

4, Copies of this letter go to other members of E, the

Lord Chancellor, the Attorney-General, the Secretaries of
State for Scotland and Wales, and to Sir Robert Armstrong.

L34
(FRANCIS PYM)

Foreign and Commonwealth Office
29 December, 1982
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DEPARTMENT OF INDUSTRY
ASHDOWN HOUSE
123 VICTORIA STREET

LONDON SWIE 6RB

TELEPHONE DIRECT LINE 01-212 3301
SWITCHBOARD 01-212 7676

Secretary of State for Industry

QES.December 1982

The Rt Hon Lord Cockfield
Secretary of State for Trade
Department of Trade

l Victoria Street

[London SW1

"

l . G ﬁ\vfftlﬁhv y

I have seen a copy of your letter of 14 q$peﬁ%er to Norman Tebbit
about the draft Fifth Company Law DirectiVe. I have also now

seen the letter from No 10 giving the Prime Minister's views.

2 I am relieved that the draft is likely to take several years

in the Community machinery. Obviously we should do nothing to
speed its progress.

3 I agree with your proposals on the next steps. Employvers
should now be given the opportunity to make clear their views on
the present draft, particularly on the principle and detail of
the controversial provisions relating to employee involvement.
We should consult a wide range of employer organisations.

4 The consultations on the employee involvement provisions must
be handled carefully so that the Government does not give the

impression of having weakened its opposition to the principle of
compulsion in this area.

5 . I should be grateful if my Department could be involved in
the consideration of arrangements for consultation, including the
drafting of any consultation document.

6 I am sending copies of this letter to the recipients of
yours.

& A T ST
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Telephone Direct Line 01-213.......... 6 MOO .............
Switchboard 01-213 3000

The Rt Hon The Lord Cockfield

Secretary of State.for Trade

1l Victoria Street

LONDON SWw1 ‘2] - December 1982

DA M.

'
EMPLOYEE INVOLVEMENT

! '
Thank you for your letter of 14 Pecember with its resume of the

current position in regard to the draft Fifth Company Law Directive.

I agree generally with your approach to the questions which need to
be settled, in particular, K your ideas on presentation and the handling
of the Fifth Directive,kin Brussels. Our main aim is, as the Prime
Minister has confirmed, to oppose the draft Directive as vigorously
as possible. |

I would however like to reserve judgement for the time being on the
method of consultation in this country on the Commission's proposals.
We shall certainly need to give industry the opportunity to submit
their comments. What form the consultations should take and how they
should be handled will depend on the situation at the time. The so-
called Vredeling Directive, as you know, has just been considered by
the European Parliament, and, according to latest reports, we can
expect the Commission to issue revised proposals within the next

3 months. There may be advantage in combining consultation on the
draft Fifth Directive and the Vredeling proposals if the timing is
right, since they overlap to some extent. The timing of the general
election may also be relevant.

As you know, we are due to report back to E Committee on the general
subject of employee involvement (E(82)21lst on 14 October 1982) at some
stage. I expect to be seeing the CBI early in the New Year to discuss
this whole issue. Thereafter I propose to consult you about a paper
for E, and at that stage we should be better placed to decide how
consultations here and negotiations in Brussels should be handled.

I am copying this letter to the recipients of yours.

—————

N
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EMPLOYMENT PROTECTION LEGISLATION

At your meeting on 14 October it was agreed that the Secretary

of State for Industgg_ghd I should consider together three

specific suggestions made by the CPRS for changes in the employment
protection legislation. For this purpose, I have prepared-g-
note,'zfzggy of which is attached. The note ranges wider and
considers several other possibilities, including two put forward

by the Chancellor to MISC 14.

We are to discuss this and other matters at your meeting on
2% December. In the meantime it may be helpful for me to report
the result of our joint examination of the issues to date.
Patrick Jenkin and I are both agreed that the priority categories
for any further relief from the employment protection legislation
should be very small employers (5 or under) who might be totally
exempted ana-ﬁgﬁ-gHET3§érs (with 20 or under employees) who
might be exeﬁEEZE'FSF'EEé first five years of trading. For his
part, Patrick Jenkin would go a little further, believing that
the threshold for the latter category should be raised to 50 or
———
something near it, as should the threshold for the existing two
year exemption for small employers generally (which is now also
20). In ﬁy view, however, this would represent too great an
erosion of protection for employees and would go too far in

creating a second class of employee with inferior rights.

Our examination of possible further changes in the legislation

has led me to consider seriously the whole question of the

CONFIDENTIAL
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unfair dismissal jurisdiction. In my view, far more important

than the extension of exemptions from the legislation in

favour of smaller firms is the improvement of the industrial

tribunal system, either by way of practical piecemeal reforms

or by a radical recasting of the system. Patrick Jenkin agrees

with me in this, and I have already set in hand a study of

both possibilities.

I am sending copies of this minute to other members of E, and

to Sir Robert Armstrong.

T

/

NT
2.0 December 1982
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EMPLOYEE PROTECTION LEGISLATION

1 Below I consider three suggestions made by the CPRS,
two put forward by the Chancellor of the Exchequer to MISC 14

(MISC 14(82)1st) and certain other possibilities.

—'“"

CPRS Proposals

2 The first is that employees should be able to waive their
rights to protection against unfair dismissal in return for an
offer of employment with & new small firm or a firm employing
50 or fewer employees. For this purpose '"new small firms"
might be taken to be firms with 20 or less employees during the
first five years of trading. Thére is a similar proposal 1n
relation to the right to redundancy payments.

(a) Unfair Dismissal Protection

b . The present position is that a protection against unfair
dismissal is not established until an employee has been
continuously employed for 2 years by any employer with 20 or
less employees. The qualifying period is one year with larger

) employers.

L -The inhibiting effect of the unfair dismissal provisions
on the employers contemplating setting up in bﬁsiness for the
first time is likely to be greater than that for established
employers. This is because of the new emplayer's lack of
experience and ignorance of the provisions - quite apart from
‘all his other preoccupations in setting up a business. On the
other hand, it might be expected that, once established, firms
with up to 50 employees shauld be able to cope more easily with
the legislation, although there may be a case for extending the
quallfylng period of service for employees in all firms of 50 or
less: (see below) However, to give firms with 50 employees or
less what amounts to a permanent exemption from the unfair

-] -
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dismissal provisions might well inhibit recruitment of
additional employees above that ceiling; and on grounds of
equity it would be hard to justify creating a permanent class
of employee with inferior rights even though they could well
be employed by well-established and successful companies.

5 + Accepting that there is a case for further relieving new
small firms from the legislation, I do however believe that it
would be a political mistake to provide, given present levels
of unemployment, that an applicant for a job should be given the
choice of wailving a general statutory protection as the price
of obtaining it. They would be put in the positioh of having to
accept that they could be unfairly dismisczd. It would be much
more defensible and better presentationally in my view to
relieve all new employers with 20 or less employees from the
provisions during the first five years of trading.

(b) Redundancy Payments

6 ‘There is little evidence that redundancy payments, unlike
the unfair dismissal provisions, are a particular burden for
small filrms; generally employers find the scheme helpful and
are reimbursed by a U41% contribution to the cost of payments
from the Fund. The qualifying period for entitlement (2 years)
and the comparatively small sums involved in the early years of
entitlement make it unlikely that the possibility of redundancy
so far ahead inhibits recruitment to new jobs.to a significant
extent.

it As in the case of the removal of protection against unfair
dismissal, it would be difficult to justify the creation of

a permanent class of employee with inferior rights. There
could 2150 be a dlsSincentive To TIirms approaching the ceiling
of 50 employees to take on further employees and thus lose the
exemption. ' There would also be formidable and costly
administrative problems in identifying firms to be exempted

and their employees for the purpose of reducing their

S
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contributions to the Redundancy Fund. The case of the firm
with just over 50 employees which might make enough employees
redundant to then rid itself of more would cause further

anomalies.

(c) Maternity Provision

.

8 The CPRS finally suggested that the exemption from the
obligation to reinstate employees after maternity leave should
be extended to larger firms. The current exemption applies to
firms employing 5 employees, or less, and the ceilling might be
~raised to firms employing 20 or less, as was proposed in the
consultative document preceding the Employment Act 1980. Recent
evidence shows, however, that in practice the maternity provisions
present few problems for small firms. A 1980 survey found that
only 6% of firms who had women of childbearing age in their
employment and less than 50 employees had experienced any
problems over the maternity provisions since their introduction.
~Raising the present ceiling of 5 employees or less (which
corrésponds with that in the Sex Discrimination Act 1975) would
be unlikely to make much impact and would again arouse the

passions of the feminist lobby.

The Chancellor's Proposals

9 These were that the qualifying period for unfair dismissal
complaints might be extended in one of two ways - by extending
the period from 2 to 5 years in the case of firms employing

20 or less; or by extending the period from one to two years

to firms with 50 employees or less. Both of these proposals
set a ceiling which might be sufficiently attractive to firms
approaching it not to recruit more employees, thus inhibiting
the creation of new jobs. The first would go much further in
creating two classes of employee. There is for that reason

and also on empirical grounds more justification for the
prdposai to extend the 2 year qualifying period to firms of

50 or fewer: research shows that only 1l4% of single plant firms
with 25 to 49 employees have a manager spending a major part of

his time on personnel matters.

- 3 -
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Additional Proposal

10 The cost in management time of defending an unfair dismissal
complaint and the financial cost of conciliated settlements or
tribunal awards are proportionately much higher for very small
businesses. They are therefore more likely to act as a serious
disincentive to these firms in recruiting extra staff. Similarly,
this can lead to the retention of unsuitable employees to a
greater extent than in larger firms. Moreover unfair dismissal
legislation is often doubtfully appropriate to very small
employers, whose relations with their employees are more

personal. There is therefore a good case for restoring the |
tofal exemption from the unfair dismissal provisions for very
small firms which was originally contained in the Industrial
Relations Act 1971, and repealed by the Employment Protection

Act 1975. This exemption applied to firms with three employees

or less; but a more realistic ceiling might be set at 5 employees -
as with the maternity provisions (see para 8).

Conclusion

11 The proposals outlined above are for the most part variants
on a theme. It is not possible to measure the likely employment
effects of any of them, except that I am reasonably confident
that relief from the redundancy payments and the maternity
provisions would not have much of an impact. Of the remaining
proposals concerning the unfair dismissal legislation, I would
be more disposed to favour those which offer relief to new and
very small firms (paras 5 and 10), because in both cases it is
in the establishment of a new business that the employment
protection legislation presents most problems and the potential

for job creation is greatest.

—-—

12 The proposal regarding very small firms (para 10) could
certainly be effected by order, but the proposal regarding new
firms (para 5) would require primary legislation.

o W
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Draft Fifth Company Law Directive

The Prime Minister has seen Lord Cockfield's letter of
14 December about this matter.

Mrs. Thatcher has minuted:-

"We must oppose this draft directive vigorously."

I am sending copies of this letter to the Private

Secretaries to the other Members of E Committee, and also to
the Private Secretaries to the Lord Chancellor, the Attorney
General, the Secretaries of State for Scotland and Wales,

and Sir Robert Armstrong.

John Whitlock, Esq.,
Department of Trade.
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From the Secretary of State
A bgfaran
Rt Hon Norman Tebbit MP
Secretary of State for Employment

Caxton House L) MM()/‘ .;uv"")

Tothill Street

L.ondon M"

SWIN 9NA - 14 December 1982 M .

Denn Sufw/"'vny 77 Shate |

My officials have been warned by the Permanent Representative's Office in Brussels

e ———

that the European Commission may adopt its revised version of the draft Fifth
m

Company Law Directive on 15 or 21 December. If the Commission fails to reach a

O R T T PO ) e el
decision then the issue will be held over at least until 12 January.
e e

As you will recall the European Parliament gave its Opinion on this draft Directive

in May, after 10 years of consideration. The Parliament recommended that in

addition to the Commission's original proposal that the work force should be
ﬁ

represented on the supervisory boards of public companies employing more than 500

workers other ways of providing for worker participation should be permitted, by

g e s ol . . . . ) .“ 5
representation on the boards of companies with only a single-tier structure, without
the introduction of supervisory and management boards on the German model,

Mot e e iy B s 3 A L S s St iy
through the creation of works. councils, or as a result of a collective agreement.
M ‘

Furthermore the scope of the™application of the Directive should be restricted to
public companies employing 1000 workers, but extended to include employment in

subsidiary companies.

In addition to the controversial issue of compulsory worker participation the Directive
also deals with a wide range of questions affecting the structure and administration

of public companies, such as the prohibition of non-voting shares, the creation of

compulsory reserves, the liabilities of directors and auditors. Thése aspects of the
draft Directive, which did not attract much of the Parliament's attention, are likely

on the whole to be unwelcome to industrial and. professional opinion here.

I S,
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From the SecretaryofState

In September the Commission informed the Parliament that the Directive was being

redrafted to take account of the Parliament's proposals.

I gather that the Commission can be expected to announce its decision almost
immediately after it has been taken, although copies of the revised draft may not
be published forthwith. The revised draft will probably become available first in

French, with versions in the other languages some weeks later.

The Commission will send its new draft formally to the President of the Council of

Ministers after which it would be considered by the Committee of Permanent

L e
Presidency. COREPER is likely to refer the new draft to a working group of
L e idan !
officials from the Commission and from the relevant Government Departments of

Representatives (COREPER) in the New Year, under the forthcoming German

the Member States for detailed study. This process could easily take 4 or 5 years.
[ . | w

We now need to consider:

(a) the way in which the Press Offices of the Departments of Employment
and of Trade, and of the Northern Ireland Office, should deal with inquiries
provoked by the Commission's announcement, glven the hostility to the

compulsory worker participation proposals alr dy evinced by the Institute of

Directors and the CBI, etc. MA L:z\a(’ o ol
( oo X 1 U-vl.’_Mﬁ- s €

(b)  the instructions to be given to the UK Representative for the discussion
at COREPER; and

(c) the way in which the Departments of Employment and Trade should
. consult industry and the professions about the details of the Commission's

proposals.

On (a) above, I suggest that your Press Office should explain that the Government
supports the development of worker participation but is opposed to compulsion and
indeed to many of the specific proposals. My Press Office would deal with any
questions about the more traditional company law aspects on the lines that the
Commission's proposals were being examined and that a consultative document was

, S————
being produced. The same approach could no doubt be adopted in Belfast.

ONFIDENTIA
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From the Secretaryof State

While it would no doubt be sensible to leave the details of the instructions to
COREPER to be evolved by officials through the standard inter-departmental

machinery I suggest that these instructions should be based on the following-

approach:

(a)  the UK Representative would call attention to the Government's
belief in the voluntary approach to employee participation and explain that

any agreement to negotiations in-a working group did not involve any modi-

fication of this view;

/ (b)  he would also explain that the Directive dealt with a wide range of

complex company law issues on which the UK would need to consult industry
CR T e VTN ST IR IE = e e e e )

and the professions; UK opinion was likely to be highly critical;: and
—-———""“""_——’ % ’,

[ ] e
(c) if there were a majority in favour of establishing a working group the

UK Representative could go along with it.

As to (c) above, I suggest that following consultation with other departments the
Department of Trade and Employment should publish a consultative document
recalling the Government's general approach to employee participation and examining
the Commission's proposals in detail. This approach is preferable to the use of a
White or Green Paper: it is not sensible to give undue prominence to the Commision's

revised proposals as they are to be the subject of many years of negotiation. What

matters is what emerges from the working group.

I am sending copies of this letter to the other members of the E Committee as

well as to the Lord Chancellor, the Attorney General and the Secretaries of State

for Scotland and Wales; and to Sir Robert Armstrong.

Yewra wu;rww/bb
JoUm WhAT brets

frv LORD COCKFIELD i
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From the Private Secretary 7 December 1982

b.c. Ingham
Vereker

GREEN PAPER ON TRADE UNION DEMOCRACY

The Prime Minister was grateful for your
Secretary of State's further minute, dated
3 December, about the draft Green Paper.

She now agrees to publication of the
Green Paper as revised and is content with
the timing which your Secretary of State
suggests.

I am sending a copy of this letter to
the Private Secretaries to Members of E and
to Richard Hatfield (Cabinet Office) and
Gerry Spence (CPRS).

éﬁ.‘ C. SCHOLAR

-4

Barnaby Shaw, Esq.,
Department of Employment.

=4
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A/W
MR SCHOL

GREEN\bﬁiER ON TRADE UNION DEMOCRACY

Mr Tebbit's response meets both the spirit and the letter of the
Prime Minister's comments on his draft - with one exception. He
persists (in the redraft of paragraph 67) in exaggerating the
importance of the trade union's power over the timing of a ballot.
However, he has inserted in the previous paragraph the reference
which we asked for - to the experience of recent strike ballots

as showing that the membership is not always swayed to vote as
their leaders tell them. In the light of these and other changes,
the section as a whole is now more balanced, and I think we might
rest content with it.

DS

FERDINAND MOUNT
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GREEN PAPER ON TRADE UNION DEMOCRACY ‘

Moy C
1. I have considered carefully all the comments that have come to
me on the draft I circulated on lB,ﬁ?ﬁember
2, As for strike ballots, I accept your view that some of the

difficulties were over-emphasised although I do believe it important

to distinguish between ballots imposed by law and the evident need

for ballots to be much more widely adopted. I attach drafting changes
I have adopted for the key paragraphs which also meet points made

by the Chancellor and the Secretary of State for Energy.

Bia As for the section on union elections, I do not think we should
! M
at this stage display a preference for a particular lggislative

option as the Chancellor has suggested. I see considerable advantage
in keeping all our options open and stimulating a debate without
becoming attached to any one course of action. But with this in mind

I am deleting the last sentence of paragraph 48(c).

Y, The Chancellor also suggested that the Green Paper should
discuss the issue of union members who might be prevented from
standing for electiopn for some discriminatory reason. I accept

this point and attach ﬁEE‘5E?EEFZEEE“TEETTS?T”$EEZE'focus on require-
ments for candidates to be members of a particular political party.

I have also accepted his suggestion that paragraph 10 would better

follow paragraphs 11 and 12.

B I do however propose to retain paragraph 54. The proposal is
not an alternative to statutory regulation but rather a possible
option which might be contemplated as part of a statutory scheme.
I see its inclusion in the Green Paper as making it much more
difficult for trade unions to see to condemn outright our broad

approach. I have however put i1t in more tentative form.

-] -
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6. As you suggested, I am also shortening and modifying the

concluding section.

7.5 T have now concluded that it would be better to publish the
Green Paper in the week beginning 10 January, rather than before
Christmas. In the main thig_fg-ggzgagg-f_gﬁ'issuing next week,

in consultative form as I must, a revised version of the Code of
Practice on the Closed Shop which needs to be amended both to
reflect the changes in the law following the Employment Act 1980
and the experience of the operation of closed shop agreements since
the Code was first approved in 1980. I want to ensure that this
has full publicity as 'a further step in strengthening the protection
of the individual against the closed shop. Secondly, I judge 1t
desirable to publish the Green Paper before the Conservative Trade
Unionists Conference on 15 January even though the House might not

have reassembled.

8. T am copying this minute to recipients of my minute of
18 November and to the Chief Whip.

a2

N T
2 December 1982

- -
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AMENDMENTS TO THE TEXT

Para 54; fifth and sixth sentences

"eees whether such arrangements could not then be accepted as a valid alternative
to the specified legislative requirements. Thus it might be provided in the
legislation that if a majority of the total membership of a trade union had on

a vote in a secret ballot expressed support for the union's rules for elections,
and periodically confirmed that support, the specific statutory requirements
would not apply."

Para 62; second sentence

"It was exercised only once: in the British Rail dispute in 1972 when a official
work-to-rule and overtime ban had already seriously disrupted services. On an
85% turnout .ee."

Para 62; fifth sentence onwards

"It is argued that this experience indicates that ballots imposed externally in
the course of a dispute generally become a test of solidarity and of support
for the trade union leadership and policies and that the result of mandatory
ballots, so far from bringing disputes to an end, may be to prabng them. On
the other hand, it could also be argued that the prospect of a madatory ballot
may influence trade union leaders to be more careful to ensure that they have
the backing of their members before embarking on a strike. On either view, the
experience of mandatory ballots contrasts noticeably with the experience of
some recent non-mandatory ballots conducted by trade unions and employers which
have resulted inthe decisive repudiation of strike calls and the acceptance of
management pay offers, sometimes in defiance of the advice of trade union

leaders'.

Para 64; add at end

"Those trade unions which already hold strike ballots on the whole manage to
resolve these questions, but under a system of mandatory ballots detailed
legislative provisions would be needed to prevent possible abuse and to reduce
the likelihood of litigation.,"

Para 66

"Thirdly, how would the wording of the question be put and the timing of the

CONFIDENTIAL
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ballot be decided? It is often argued that if either or both were left
entirely to those who wanted the strike to take place, the purpose of the
legislation might be frustrated; for example, there might be a risk that
the question would be slanted or linked with extraneous issues. The
experience of recent strike ballots does not suggest that the membership is
invariably swayed by the wording of the question or by its linkage with
extraneous issues to vote in accordance with the wishes of the leadership.
None the less, any legislation would have to clarify the ground rules for
mandatory strike ballots including the rules for formulating the question
to be put. Should those who trigger the ballot ceeccececs"

67

"The argument for enabling an employer to "trigger" a ballot by the union

(that is, to require one as a condition of immunity) is that strike ballots

can be - and often are - an important tactical weapon. If the responsibility
for conducting the ballot lay with the trade unions they could take steps to
ensure that ballots were held in the circumstances and on the issues most

likely to strengthen the hand of their leaders. There might be a danger

that negotiations would become increasingly directed to setting the stage

for the eventual ballots rather than finding agreement. On the other hand,
where union leadership is weak, "triggered" ballots might be used by militants
to force the hand of more responsible leaders and to put at risk the functioning
of established collective bargaining procedures. If the initiative for the

holding of ballots lay with employers these risks would be reduced."

New paras 99-102

Contributing to the Political Fund and the Election of Trade Union Officers

99 One of the basic principles which underlies the 1913 Act is that a
trade union member should not suffer as far as his union membership is
concerned by refraining from giving support to a political organisation if
he does not wish to do so. However it may be thought that the rules about
the election of trade union officers in some unions with political funds run
counter to this principle. All but three unions with political funds are
affiliated to a political party and the election of delgates to represent the
union in that party's affairs is usually confined to contributors to the
political fund. However the rules of the National Union of Railwaymen

specifically require that its main office-~holders are to act as the union's
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delegates. Although voting in elections to those posts involves the whole
membership, candidates are disqualified if they are not constituency members

of the political party which the union supports. The prescribed duties of
elected office-~-holders in some other unions may achieve the same effect without
a specific restriction being stated in their rules. Because attendance as a
union delegate at conferences of the organisations to which the union is
affiliated is part of the job, a member wishing to stand for election to these
posts knows that, if successful, he must join the political party which his

union supports.

100 It has been argued that such restrictions are reasonable and in line
with the objectives of the 1913 Act. Once the decision to establish a
political fund has been taken, a trade union is entitled to expect that its
senior officers should invariably be closely concerned with all its political
activities including the management of the political fund, the sponsorship of
parliamentary candidates and the formulation of political policies. On the
other hand the rules of at least one union (The Association of Professional
Executive Clerical and Computer Staff) in effect recognise that while its
office~holders may often support the union's political objects, non-
contributors to the political fund should not be excluded. It provides that
its President and General Secretary are to act as union délegates but only

if they are eligible to do so.

101 The Trade Union Act 1913 already provides that a union member who is
exempt from the obligation to contribute to the union's political fund shall
not be placed under any disability or disadvantage as compared with other
members by reason of being exempt, except in relation to the control on
management of the political fund. This exception could be taken to mean that
the law enabled the contracted-out member to be excluded from any office
which was concerned in any way with the management or control of the political
fund, However a High Court ruling* has established this not be the case in
offices below national level. The position is less clear-cut at national
level as no relevant cases lmve reached the Courts. Moreover the 1913% Act

is directed towards ensuring that a union member who is exempt from

contributing to the political fund does not suffer discrimination by a

* Birch v NUR / 1950 / 2 All E.R. 253, 260

CONFIDENTIAL




Para

CONFIDENTIAL

comparison with a member who does. If the rules of a union effectively
require as a condition of office that a member must become a constituency
member of the political party which the union supports, irrespective of
whether he is also an affiliated member through his contribution to the
political fund, then the existing protections may not apply. The restriction
applies equally to all members of the union whether or not they contribute to

the political fund and may be held not to involve discrimination.

102 Trade union rules which prevent or deter a member from holding office
because he is opposed to his union's political objects are objectionable in
principle. It may be thought that the operation of the 1913 Act should be

clarified so that, apart from elections to posts concerned exclusively with

managing the political fund and furthering the union's political activities,
membership of the political party supported by the union is not made, either

directly or indirectly, a condition for election or for holding union office.

123 (para 122 being deleted)

"It is clear that the uncertain legal status of trade unions in their
formative years has influenced their attitudes to the law. Its intervention
in their affairs has since been seen by them as a threat to their ability to
pursue what they conceive to be their own best intemsts and those of their
members. But unions can wield great power over the lives of their members
and the Government has a duty to see that union members have adequate
protection against the abuse of this power. There must also be a proper
balance between the interests of unions and the needs of the community; and
organisations which claim and have special privileges must conduct their
affairs in ways which attract public confidence and the confidence of their
members. In the Government's view, while it is right in a democracy that
trade unions should be free to conduct their own affairs and indeed to introduce
reform at their own initiative, society, including individual trade unionistes
themselves, is entitled to see minimum standards established to ensure that
union power is exercised more responsibly, more accountably and more in

accordance with the views of their members.

CONFIDENTI AL
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The Rt Hon Norman Tebbit MP

Secretary of State for Employment ﬂMAlln/
Department of Employment

Caxton House

Tothill Street

LONDON SWwA1 | December 1982
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DRAFT GREEN PAPER ON TRADE UNION DEMOCRACY
//.
Thank you for sending me a copy of your letter of 18 November
to the Prime Minister about the draft Green Paper on Trade Union
Democracy.

I am broadly quite content with the substance and tone of
the draft Green Paper., Indeed, I think it will be an invaluable
tool in creating the conditions in which these thorny areas of
trade union reform can be debated fully and intelligently. Of
course, there will be much ritual opposition from the unions -
I would expect the transport uniohs to be pretty vociferous -
and from our political opponents. But I would expect transport
industry management to welcome the opportunity which the Green
Paper will offer for informed and structured discussion. I
leave the timing of publication to your Judgement; there are no
transport inhibitions,

I am copying this letter to the recipients of yours.

e
/)

DAVID HOWELL
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The Rt Hon Norman Tebbit MP

Secretary of State for Employment

Caxton House \
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DRAFT GREEN PAPER ON TRADE UNION DEMOCRACY

T S A (e | SN S ST
Thank you for copying to me your minute of 18 Novefmber to the Prime Minister
and the draft Green Paper.

I have also seen th€ Prime Minister's comments on Part 1II, contained in her
letter of 26 Novefmber. In this context the reference in paragraph 62 to the
British Rail dispute of 1972 should bring out that the ballot was called
during a period of severe disruption due to a work to rule and overtime ban,
not one before industrial action had started. Similarly, paragraph 66 on the
Tendentious wording of ballot questions should include a reference to the most
recent NUM ballot which demonstrated that such wording need not frustrate the
purpose of any legislation. You point to encouraging recent experience on
ballots in paragraph 62, and I suggest you make a similar addition to the
third sentence of paragraph 66 - eg "though some recent experience has shown
that this does not necessarily affect the outcome'.

I am copying this letter to the recipients of your minute.

NIGEL LAWSON
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ROYAL COURTS OF JUSTICE

LONDON, WC2A 2LL

01-405 7641 Extn 43201

29 November 1982

The Rt llon Norman Tebbit MP
Secretary of State for Employment
Caxton House

Tothill Street

LONDON S W 1
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DRAFT GREEN PAPER ON TRADE UNION DEMOCRACY

I have no comments to make on the draft Green
Paper you have circulated with your minute of

B ——— DY PP

18 November. Legislation on secret ballots, either
CE———

for the election of union officials or to authorise .
industrial action, will give rise to a number of

difficult legal issues, not least in relation to
enforcemens-zza_zﬂz-Fble of the Courts. These issues

are all excellently covered in the draft paper.

\{(uﬂ& e
M etort
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TELEPHONE DIRECT LINE 01-212 3301
JU250 SWITCHBOARD 01-212 7676

Secretary of State for Industry
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The Rt Hon Norman Tebbit MP
Secretary of State for Employment
Department of Employment

Caxton House

Tothill Street

London SW1 9NF
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DRAFT GREEN PAPER ON TRADE UNION DEMOCRACY

Thank you for sending me a copy of your minute to the Prime
Minister of 18 November, and the draft Green Paper on Trade Union
Democracy. I am generally content with the draft Green Paper,
and I am happy to leave the timing of publication to you.

2 The discussion in the draft Green Paper of mandatory strike
ballots certainly led me to think that it might well not be wise
for- us to legislate for such ballots. However, we will of course
be able to assess the arguments carefully when the views of
industry are known in response to the Green Paper.

3 I am copying this letter to the recipients of yours.

[ e e
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Draft Green Peper on Trade Union Democracy

I am grateful for the opportunity to comment on the
draft/Green Paper on Trade Union Democracy which you circulated

on 18fh November.

Whilst many of the matters covered by the Green FPaper

are not of direct concern to my Department, I note that the

— . S . . .
paragraphs on the possible approaches to reform in relation to

electoral procedures 1n trade unions envisage a substantial

role Tor the courts. I Would T Course like to be kept fully
imelopment in your thinking on this fronty tol (cast becuuse
feve is »Ublj'fm be ﬂsgwif(mwi‘ merase wn fhedreswe on ﬁm Soures -
: : I7am copying this letter to colleagues who attended
the meeting of E Committee on 14th October and to
Sir Robert Armstrong and Mr Sparrow.

o
(,>23'

3 4
-
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C ._’,/

The Right Honourable

Norman Tebbit MP
Secretary of State for Imployment
Department of Employment

Caxton House
Tothill Street
London SW1H SIIF
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NRAFT GREEN PAPER ON TRADE UNION DEMOCRACY

You sent me a copy of your minute of 18 qu:mber to the Prime Minister
and of the paper. /

I would, I think, favour publishing in January giving us as smooth a
rassagqe as we can through the rest of the current pay round.

B —

1 have only one substantive comment to make on the draft - that it might
make for a more informed consultation process if the privileges and
imnmunities mentioned in paragraphs 1 and 3 were spelled out. Otherwise
I have no comments, ‘

Cuples of this go to the Prime Minister and to other colleagues who received
vour minute and paper. ;

7
i

\
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\ NORMAN FOWLER
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10 DOWNING STREET

From the Private Secretary 26 November, 1982

DW GM M“” j

The Prime Minister has seen your Secretary of State's
minute of 18 November to which was attached a draft Green
Paper on Trade Union Democracy. -

The Prime Minister is content with the theme and general
presentation and with the treatment of- the elections of trade
union leaders and the political activities of trade unions. She
feels, however, that the discussion of mandatory strike ballots
should be more even-handed. At present, any future Secretary
of State for Employment who wished to introduce strike ballots
might well have the more negative passages of the Green Paper
quoted against him, especially paragraphs 62 to 69. A more
balanced treatment of the question would not prevent the
Government from coming to the conclusion that strike ballots
were too complex a subject to be dealt with in this particular
Bill, but that they none the less remained on the agenda.

Mrs. Thatcher feels that strike ballots are growing in popularity
both with the public and with trade union members, and that it
would be a mistake for the Government to give the impression

Nt that it was not wholeheartedly in favour of making them more

' widespread.

I attach, at Annex, some suggestions for detailed
changes to the draft Green Paper.

I am sending copies of this letter and attachment to the
Private Secretaries to other members of E Committee and to
Sir Robert Armstrong.

!/WW jﬁ'&wﬂij ’

MVWL IDMW

é—.—“

J. B. Shaw, Esq.,
Department of Employment
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Paragraph 62. The Taft-Hartley Act is dismissed somewhat

abruptly and simplistically. The bottom three lines of
page 20 and the top two lines of page 30 might be redrafted
to read:

e o v 31 accepted only in 8. It is argued that this
experience indicates that ballots imposed externally
in the course of a dispute generally become a test
of solidarity and of support for the trade union
leadership and policies. On fhe other hand, it’
could also be argued that the prospect of a mandatory

" ballot may influence trade union leaders to be more
careful to ensure that they have the backing of their
members before embarking on a strike. The view that
the result of mandatory ballots, so far from bringing
disputes to an end, may be to prolong them, contrasts
noticeably with the experience of some recent trade

UNION and . ... 1

Paragraph 64. It seems rather over-emphatic to underline all

the various questions of detail which have to be resolved in
prescribing how a triggered ballot should operate. And
we ought surely to add a sentence at the end to the effect

that:

"However, it should be noted that those trade unions
which already hold strike ballots do on the whole
manage to resolve these questions."

Paragraph 66. Again, we ought to refer to the experience of
trade unions which already hold ballots. The first five

lines of the paragraph might perhaps be redrafted on the

following lines:

/"Thirdly,

The following detailed changes might be worthy of consideration:
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"Thirdly, how would the wording of the question be put
and the timing of the ballot be decided? It is often
argued that if either or both were left entirely to
those who wanted the strike to take place, the purpose
of the legislation might be frustrated; for example,
there might be a risk that the question would be
slanted or linked with extraneous issues. But again,
the experience of recent strike ballots does not
suggest that the membership is invariably swayed by
the wording of the question or by its linkage with
extraneous issues to vote in accordance with the wishes
of the leadership. None the less, any legislation
would have to clarify the ground rules for mandatory
strike ballots. Should those who trigger the ballot ..... 1!

Paragraph 67. Again, the argument against mandatory strike

ballots appears to be accepted unquestioningly and without
sufficient regard for the experience of trade unions where
strike ballots are already mandatory. Lines 3-7 might be
redrafted thus:

LN T may be an important tactical weapon. It is said
that the timing and the wording of the question can
e be crucial to the result. On this view, if ballots
| were automatic or mandatory, they might well introduce
greater inflexibility into negotiations; they might
tend to limit the room for manoeuvre of both employers
and trade union leaders and harden attitudes. However,
it has yet to be established that this is the general
experience in those industries in which trade unions
already do hold strike ballots. None the less, it
is true that if the responsibility ....¢.... A

Paragraphs 122 and 123. These paragraphs appear to claim rather

too much. It is doubtful whether these measures would ''ensure
that union power is exercised responsibly'" or whether the

/public
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public will be persuaded that '"the broad areas covered are
those where changes are most urgently needed'", particularly
1f strike ballots are, in the event, to be excluded.

Should mot this concluding section be shortened to

concentrate on the intrinsic merits of fostering democratic
practice in trade unions?
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The three measures discussed in this Green Paper add up to a

Co :
presentable package. We have little quarrel with the Introduction“k’
e i i S .
or the discussions of union elections and of the Political Levy. N =
The problem arises with Section III - Ballots before Strikes. Ymw i
——u—_
Pwbubly nied &

Strike Ballots

kv o E lmmilict

g/
As we know, the Department of Employment is determined to dghﬁg%g;ng
on this question. The whole tone of this passage is unmistakably ML) l"[u
negative, especially in paragraphs 64-69.

Any future Minister who wanted to bring in strike ballots would have

this Green Paper quoted against him in extenso.

M

Besides, the arguments used here against strike ballots are daily
P e e e

refuted by experience. It is simply not true that "if ballots were
s A e R

automatic or mandatory, they might well introduce much greater
inflexibility into negotiations. They might tend to limit the room
for manoeuvre of both employers and trade union leaders and harden

attitudes'". (Paragraph 67)

After all, strike ballots are mandatory in a number of unions. Why
aren't those unions listed in an Annex, as are the unions which elect
their officials by secret ballots? Unions which have strike ballots
dg_?gggizgj_z¥ﬁn;¥lWithout argument, the difficulties of definition

about the wording of the question and who would be entitled to vote,
so heavily underlined in paragraphs 64 and 66. The reality is that
no trade union which already holds strike ballots would dream of
going back to a show of hands; and the rank-and-file in those unions
which do not have such a right would be delighted if they did.

If we are serious about union democracy, this is the crux. And we
should not load the argument against strike ballots in a way which
is liable to queer the pitch for subsequent Conservative Governments.
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This section must be redrafted in a much more even-handed way. That
" ’_.ﬁ-——
. would still not prevent us from saying that 'strike ballots are too

rrea—

complex a subject for this particular Bill, but they nonetheless

I S S T
remaln on the agenda'.
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The Green Paper Conclusions (Section V)

Paragraphs 122 and 123 repeat much of what is said in the Introduction

but in a less helpful way.

I doubt very much whether "the broad areas covered are those where
%
changes are most urgently needed'", and whether the public will believe

his.

Still less can we be confident that these measures would "ensure
that union power is exercised responsibly" - particularly if strike

ballots are, in the event, to be excluded.

Surely the correct way to present this is as anothexr valuable specific
step in our programme of trade union reform. But we should beware

of claiming too much for it.

We suggest that this concluding section should be shortened to
concentrate on the intrinsic merits of fostering democratic practice

in trade unions.

2ia

FERDINAND MOUNT
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CONFIDENTIAL

PRIME MINISTER
DRAFT GREEN PAPER ON TRADE UNION DEMOCRACY

I was invited at E Committee on}ﬁ/;ctober (E(82)21st Meeting) to
circulate a draft Green Paper on future industrial relations
legislation, and to put forward proposals regarding the time of

its publication.

2 I now attach a draft of the Green Paper and would welcome

e Y ——
comments from colleagues.

M

% The Green Paper deals with the three main topics agreed upon
at our meeting on 14 October. These are: elections of trade union

o~ P— R
leaders, mandatory strike ballots, and the political activities

of trade unions, in particular the working of the Trade Union Act
1913.

4 As I made clear at E, the Green Paper 1is not intended to put
forward firm legislative proposals. Its purpose 1s to set out
the material necessary to ensure an informed discussion of all
the difficult issues raised before decisions are taken on
legislative steps. The Green Paper does however contain a clear
message that something needs to be done to make trade unions more
democratic and their leaders more responsive to the views of the

membership.

5 If we are to publish the Green Paper before Christmas, the
best time would be during the second week of December, that is on

8 or 9 December. The alternative would be to publish when
Parliament reassembles in January. I am leaving the final decision
until I can see whether early December will be the most propitious
time for publication. This, however, means that it 1s necessary

CONFIDE%?IAL
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to have comments from colleagues not later than Monday 29 November
to give time to finalise the text and for printing. Whether or
not the Green Paper is published before Christmas, there would

be sufficient time for consultations to enable the Government to
announce its intentions in early summer so that, if necessary,
legislation can be introduced in the 1983-84 session of Parliament.

6 May I remind colleagues of the need to treat the draft Green
Paper confidentially in the meantime, and to ensure that it is not
disseminated widely in Departments.

7 I am copying this to colleagues who attended the meeting of
E Committee on 14 October and to Sir Robert Armstrong and Mr Sparrow.

N T
[g’ November 1982
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GREEN PAPER ON TRADE UNION DEMOCRACY

INTRODUCTION

1. Much public concern has been voiced about the need for trade unions to
become more democratic and responsive to the wishes of their members. Unions
have important legal immunities and privileges not afforded to other
organisations, and the public as well as their own members need to be assured
that the affairs of trade unions are properly conducted. As long ago as 1968
the report of the Donovan Commission* criticised the conduct of the internal
affairs of many unions. The report drew particular attention to the level of
membership participation and declared that the low polls typical of union
elections were an unsatisfactory feature of union life because they ran the
risk of placing power fn the hands of unrepresentative minorities and of
weakening the authority of elected officers. Yet since then the scene has
hardly changed. 1In the case of many unions the role and influence of the rank
and file seems to be minimal and all too often it is evident that the policies

which are being pursued do not reflect the views and interests of the members.

2 It is because trade unions have refused the opportunity to reform
themselves voluntarily that the possibility of legislation has now to be
considered. The Employment Act 1980 enables unions to claim back the costs of
secret ballots on various matters from public funds, but no unions affiliated
to the Trades Union Congress have availed themselves of these funds and the
opportunity to extend members' rights at small cost to the unions themselves
has been thrown away. It was in 1975 that the TUC made clear that they would
refuse an offer from the then Secretary of State for Employment of public
money for ballots. The fact that since 1975 they have each year sought funds
from Government for the training of workplace representatives indicates that
their refusal is due not to any issue of principle but to a lack of will to

bring about the necessary reforms.

* "Royal Commission on Trade Unions and Employers' Associations (1965-1968)";
Chairman: Lord Donovan (June 1968, Cmnd 3623, HMSO).
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3. Trade union power, which springs from legal immunities and privileges,
can be used not just against employers but against individual members of
unions. As the law has granted these privileges, it is necessary to consider
whether the rights of individual members of trade unions are adequately
protected and whether those who exercise power in the name of the membership
are properly accountable to the members. The Government has a special duty to
safeguard the interests of citizens who have been coerced 1into union
membership as a direct result of the spread of "closed shops”. Moreover, the
unique legal status which trade unions enjoy and the power their leaders
possess to initiate industrial action which can damage the economic and
commercial interests of others make it essential for their internal affairs to
be conducted in a manner which commands public confidence. That confidence is

bound to be lacking if individual members are denied a fair opportunity to

register their views on all matters which directly concern them.

4. This paper discusses the procedures for elections in trade unions; the
procedures for ascertaining the views of union members about industrial
action; and the political activities of trade unions. Consultation 1is
necessary to ensure that the case for statutory reform is justified and that

any changes suggested will work in practice.

CONFIDENTIAL
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II SECRET BALLOTS FOR TRADE UNION ELECTIONS

5. At present few trade unionists can be confident that their unions'

electoral arrangements are such that:-
= voting invariably takes place in conditions of secrecy;

= all members eligible to vote have the opportunity to do so under a

system which provides the best opportunity of a reasonable turn-out;
- all votes are counted fairly; and

- those who take decisions at the highest 1levels are properly

representative of, and accountable to, the membership as a whole.

This chapter 1is directéd to the need for reform by the trade unions and to a
consideration of how they might be induced to adapt their arrangements to

satisfy these essential requirements.

6. The right to vote in secret for the candidate of one's choice is now
widely accepted as one of the fundamental rights in any democratic society or
organisation; and those who claim to make decisions binding on others should
establish electoral arrangements which <c¢an be seen to be fair and
satisfactory. If electoral arrangements are evidently defective or open to
serious challenge, the legitimacy of the organisation concerned is bound to be

called into question and the authority of its leaders eroded.

7. There is undoubtedly widespread concern about the electoral arrangements
of trade unions. This concern, felt by many trade unionists as well as the
public, stems in part from the fact that decisions which it is claimed are
reached on behalf of the members and in their interests can in practice be

contrary to the wishes of those concerned. Time and again trade union leaders
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are seen to be out of touch with their rank and file and often appear to be
neither representative of the majority of their members nor directly

responsible to them.

8. Lack of confidence about whether procedures for elections in many unions

meet the needs of the 1980s is based on several grounds, which are described

below.

9. Low turn-out. In many trade union elections the proportion of the

eligible membership who actually vote is extremely low. Some union leaders
are elected with declared support from less than 4Z of the membership. This
is no doubt duve in part to apathy on the part of many members and an
unwillingness or lack of interest in becoming involved in union business. But
where the turn-out is very low the credibility of those elected is diminished;
and there is even a danger that those already in power may tolerate a low
turn-out as a means of assuring their continuation in office. Election
procedures which have the effect of discouraging members from participating
can enable control over 'union. funds and policy to be maintained in the same
hands without serious challenge. It has been noticeable that when a union has
tried to improve membership participation by introducing more democratic
voting procedures the numbers voting have immediately and significantly
increased. For example, the electoral system of the Amalgamated Union of
Engineering Workers (Engineering Section) used to involve voting at branch
offices. Turnout was generally in the range 67 to 11Y7. Since the
introduction of postal balloting in 1972, turnout has increased to between 22%
and 50%.

10. Malpractice. Public confidence is inevitably eroded when allegations are

made of forgery, ballot rigging and other corrupt practices. Such complaints
have from time to time come from union members from every part of the
political spectrum. Sometimes they have given rise to well-publicised actions
in the Courts. The Courts can and do provide remedies on proof of particular
malpractices.. But unless trade union election procedures are as far as

possible proof against irregularities, there will remain the suspicion that a
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few proven cases of malpractice are the visible signs of a more disquieting

state of affairs.

11. Trade union rules. Set out in the rule book of a trade union is the
method of appointing its governing body and sometimes also other bodies and
officials. In many instances, rule books remain as "confused, self-
contradictory and obscure” as when criticised by the Donovan Commission in
1968 and "generally fall far short of reaching a satisfactory standard”.
Union rules differ widely on election procedures, and some are quite
unspecific on the subject. This opens up the possibility, for example, of a
union's governing body having power under the rules to draw up its own
preferred method of election procedure and then selecting one best suited to

securing its own re-election.

12. The only way of removing unsatisfactory electoral practices may be the
adoption of new rules; but if the governing body of the union is not genuinely
representative of the membersﬁip because of an undemocratic electoral system,
it may well be able to resist such reform. The more undemocratic the
arrangements, the more difficult it must be for the union members to secure
the rule revisions needed to introduce more democratic processes. In such
circumstances outside intervention may be the only sure method of achieving

the establishment of democratic arrangements.

THE CASE FOR LEGISLATION

r\

13. Trade union members are entitled to expect that their unions are

| democratic institutions responsive to their wishes. And given the immunities
and privileges enjoyed by trade unions and the power they can exert in
disrupting or stopping the manufacture of goods and the provision of services,
there is an evident wider public interest in seeking to ensure that they are
truly representative. It is also evident, however, that with a few notable
exceptions trade unions have made few or painfully slow attempts to reform

their internal affairs and electoral practices in ways which can attract
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general public confidence in them. The Government therefore believes that the
time has now come for legislation to assist this process forward. Voluntary
reform is still the desired aim and most desirable means. Any legislative
steps which are taken must provide a full opportunity for trade unions to take
the initiative, with the support and involvement of their members, in
introducing more democratic arrangements. But without legislation it is clear

that the impetus to reform will continue to be lacking.

l4. Legislative intervention to secure secrecy in trade union ballots 1is
already recognised and accepted by trade unions. The principle that secret
ballots are the most appropriate means of ascertaining the views of members of
trade unions was first established in legislation in 1913. Under the Trade
Union Act of that year, a trade union seeking to pass a resolution about the
adoption of political objects has to secure the approval of a majority of the
union members voting in a ballot. Under Section 4 of the Act the rules have

to ensure that

"every member has an equal right, and, if reasonably possible, a
fair opportunity of voting, and that the secrecy of the ballot is

properly secured”.
The provisions of this Act are still in force.

15. Similarly, the Trade Union (Amalgamations, etc) Act 1964, which has
superseded the Trade Union (Amalgamations) Act 1917, requires inter alia that

when a trade union is proposing to amalgamate or transfer its engagements -

(a) every member of the union must be entitled to vote on the

resolution;

(b) every member of the wunion must be allowed to vote without
interference or constraint and must, so far as is reasonably

possible, be given a fair opportunity of voting;
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(c) the method of voting must involve the marking of a voting paper by

the person voting.
Some 90 ballots have been held under this Act since 1976.

16. The Employment Protection Act 1975 also stated the principle that secrecy
is needed if the views of union members or other employees are to be sought
formally by means of a ballot. In the procedures (now repealed) concerned
with the statutory recognition of unions, the Advisory Conciliation and

Arbitration Service was charged, when making arrangements for a ballot to -

"have regard to the need for securing that every worker invited to take
part in the ballot has an equal right and a fair opportunity of voting,
and that the vote cast by any individual in the ballot will be kept

secret”.

17. There is no evidence that the existing and long established legislative
requirements concerning secret ballots have caused unnecessary difficulties
for trade unions. Neither‘have convincing arguments been advanced in the past
that the wuse of the ballot is objectionable and that the legislative
requirements should be repealed. 1Indeed there has been a general acceptance

and willingness to adopt the procedures required.

Existing union structures &nd electoral arrangements

18. The Government is conscious that any legislation must take into account
the wide variety and complexity of existing electoral arrangements. These
reflect in part the diversity in the history, nature and size of trade unions.
At the end of 1981, some 520 organisations were known to fall within the
statutory definition of a trade union*. They ranged in size from under 50

members to approaching two million. Over four fifths of all union members

* Trade Union and Labour Relations Act 1974, Section 28.

CONFIDENTIAL




CONFIDENTIAL

9 79/1082 (7)

were in the largest 25. Some unions have had an independent existence for
less than six months. Others can trace their history back for well over a
century. The union may have been formed to cover a single factory or office
or to cover work in specific occupations in a particular district or a variety
of occupations in a company or in a particular profession or industry. The
majority of the large wunions themselves cover a great diversity of
occupational or industrial groups whose separate interests are reflected in

their structures.

19. The question of the basis for the exercise of representative authority
arises at every level of a trade union's structure. On the shop floor, the
shop steward - of whom it is estimated that there are some 300,000 overall -
has the role of directly representing the members' interests to the employer.
He may represent no more than a handful of fellow employees or several
hundred. He may have performed that role for a great many years without the
employees he represents ever questioning whether he should continue to do so
and consequently without the question ever being put to them in any formal
way. Again, the appointment and re-appointment of a shop steward may be a
matter of general agreement without anything approaching the formality of an
election. It is not unknown for one member of a working group who is
reluctant to accept the job of shop steward to have to be persuaded by his
fellow workers to do so because of the absence of a volunteer. Where there

are elections these are in most cases informal and by show of hands at the

workplace.

20. The next stage in a union's structure may be the "convenor”™ who
represents all the shop stewards in the same union at the same place of
employment. Cenerally, he will be selected by the shop stewards from one of
their number and may need to secure re-appointment at regular intervals. But
again this process need not be by a formal election. The rule books of trade
qnions are generally silent on the way in which workplace representatives are

to be appointed, and the matter is therefore determined by the working groups

concerned.
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21. Above the level of the convenor, union structures vary greatly. Most
unions have branches which may cover all the members employed by a large
employer at a particular location or members of a particular occupational
group, or all members of the union in a town or other geographical area. The
executive committee and officials of a branch invariably need to be appointed
and re-appointed at regular intervals, and there are usually rules to be
followed which may sometimes require a particular method of voting. Typically
appointments are made at a specified meeting of the branch at which only those
attending vote. Formal balloting is not unknown but voting on a show of hands

would appear to be more usual.

22. Above branch 1level, there are further complexities and diversities.
Larger wunions wusually have trade groups, industry committees or other
arrangements representative cf sectional interests. In the main the members
are lay representatives or shop stewards, but officers of the union usually
attend. There are not always formalised rules about the composition of these
bodies or the way in which the representatives are to be selected. These
matters are often left to be settled 1locally. Cutting across such
arrangements, some unions also have s variety of tiers between branch level
and their governing bodies which represent union members on a wider
geographical basis, for example, area and divisional committees. In some
cases there are detailed rules on how members are to be selected, including
the way elections are to be conducted. But in many others the methods of

representation may be left to be determined by branches.

23. At these intermediate levels in union structures, there are differences
of practice between those unions where committee office holders are subject to
election and those where they occupy the office as employees of the union. In
the latter case, they may nevertheless be either elected and subject to re-
election or automatically hold office as part of their job. The different
arrangements which are operated in two large unions illustrate the point. In
the Transport and General Workers' Union all officers except the General
Secretary (for. example, regional and trade group secretaries) are appointed as

employees of the union. In the AUEW (Engineering Section) regional,
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divisional and district secretaries are elected by postal ballot. Where there
have been amalgamations different arrangements can exist in the same trade

unione.

24. Common to all trade unions however is a governing body and some form of
national lay conference. The rules are usually clear as to the number of
delegates and their constituencies for national conferences, but the method of
their election is generally left to be determined within those constituencies.
Constitutionally the ultimate authority in policy-making may lie with the
national conference, but in practice power usually lies with the governing
body whose existence is continuous throughout the year and whose

responsibility it is to take day-to-day decisions.

25. In recognition of this it is at the level of the governing body that
arrangements for elections are most formalised. The Trade Union Act 1871
caused trade wunions to include in their rules provisions regarding the
"appointment and removal of a general committee of management, of a trustee or
trustees, treasurer, and other officers”; practical questions of
administration also made necessary the establishment of a principal executive
committee having the authority to take the necessary decisions on behalf of
the union. It is this body which is normally regarded as providing the
leadership of the union, and it is this body, whether called the national
executive committee or bearing some other name, which is normally elected to
discharge such functions as are established for it under the rules of the
union. The periods for which members of such bodies are elected is known to

vary from one year to five years.

26. In most trade unions national officers, such as the President, General
Secretary or Treasurer, are entitled to attend the proceedings of the
governing body and may be full voting members. At least in the larger unions
national officers with voting rights are subject to election and re-election
at regular intervals. On the other hand there are national officers without
voting rights who have to secure election and who may or may not be subject to

re-election.
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27. VUnelected officers, who are appointed ex-officio non-voting members of

the governing body, may nevertheless achieve considerable authority and

influence notwithstanding that they have no vote in the proceedings of the

governing body. They may indeed appear to personify the union in

communicating its policy and decisions. But they carry no formal authority

except that granted by the governing body or the union's national lay

conference. The formal position is that their tenure of employment is no

different from that of any other employee, and in fact a number of unions

advertise jobs for national officers, interview candidates and offer them a

contract of employment primarily on the basis of their professional expertise.

28. It needs to be noted that the rules of a number of unions do not provide

for direct elections by the members for the candidates of their choice whether

for the governing body or some other intermediate tier of the union's

structure. The actual systems of indirect elections vary considerably, but

the general principle is that members in a particular organisational unit of

the wunion (& branch, division, region, section and so on) elect a

representative who subsequently either participates himself or helps to select

those in the next tier or level, who in turn finally vote in the actual

election for the union leadership. In some unions there may be as many as

half a dozen levels of separate elections of representatives starting at the

level of the branch and ending with elections to the governing body.

29. The representative at the lowest level may be elected by one of a variety

of means and then under the rules be mandated to carry forward to the next

stage the exact proportion of votes cast for each candidate at the level of
the branch. Alternatively he may be mandated to cast a block vote on behalf
of the whole of the branch membership for a particular candidate or he may be
given discretion as to how to vote at the next stage. In union electoral
systems which do not require the elected representative to be mandated, &
secret ballot is often used in the election for the governing body, but this
is not invariably the case. Even when not formally mandated .under the rules,
the representative may nevertheless be bound to vote in accordance with the

decisions of his constituency.
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30. Systems of voting vary both between unions and within unions. The three

basic methods by which votes may be cast are - voting by show of hands;

voting by ballot box at the place of work or at branch meetings; and voting by

postal ballot. Examples of unions which make use of these different methods

of voting in the arrangements for electing their governing bodies are given in

the Annex to this chapter.

QUESTIONS RELEVANT TO LEGISLATION

31. Before possible approaches to legislation can usefully be examined, it is

necessary to consider a number of central questions. These include the

methods of voting; the question of indirect elections; the treatment of full-

time officers; the interval between elections; the block vote and other

electoral arrangements; and the scope of any legislation.

Methods of voting

32. The wide variety and differing circumstances of trade union electoral

arrangements, described in paragraphs 18-30, suggest that it would be

unrealistic to attempt to achieve the desired standards by requiring through

legislation a single method for all types and levels of union election. To

varying degrees each of the systems of voting referred to in paragraph 30 can

provide grounds for concern.

33. The justification put forward for voting by show of hands involves many
of the same arguments as were used by the opponents of reform of the
Parliamentary electoral system in the early 1800s: that when deciding upon
their representatives, people should be prepared to make their views known to
other potential electors; that the privilege of voting for a representative
should be accorded only to those individuals prepared to make time to attend
the meeting at which the vote is taken; and that the risks of fraudulent
elections are greatly reduced. Such arguments might have carried some force
in the days when unions were small, secret organisations, fearful of the

Combination Laws and of penetration by hostile agents. They cannot be
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reasonable today. Meetings at which votes are to be cast can be arranged at
times and locations which are inconvenient for many members. The actual vote
may be taken at the end of a long meeting. In these ways members can be

discouraged from voting. Furthermore there are clear risks of manipulation.

34. Voting by ballot box overcomes the more obvious problems associated with

voting by show of hands and reduces the risks of manipulation. But much will
depend upon the actual arrangements adopted and the degree of secrecy ensured.
An elector may be unduly influenced when being given his ballot paper. He may
be afforded insufficient privacy when recording his vote. He may even be
called upon to show it before placing it in the ballot box. Furthermore the
ballot may be conducted during or after a meeting arranged at a time or place

inconvenient to the members thereby ensuring a low poll.

35. The return of ballot papers through the post can remove many of the

problems previously described; but some remain. Ballot papers issued by union

workplace representatives or union officials may be distributed wrongly and

returned either by non-members or on behalf of members known not to be

intending to vote. And when the ballot papers are returned to an office of

the union to be counted, suspicions may arise about the accuracy of the count.

36. The assistance of an independent scrutineer to despatch the ballot papers
to the homes of individual members and to count them can further ensure
secrecy and the avoidance of any interference. It is recognised, however,
that at the outset many trade unions would find that there were practical
difficulties to be overcome. The system would require an accurate and up-to-
date record of the private addresses of the membership, posing particular
difficulties for unions with a high membership turnover. Some occupations
involve extended absences from home. Union members may prefer not to give
their home addresses to their union. Postal ballots and the maintenance of

records could add considerably to union expenditure.

37. Despite, these difficulties, a number of trade unions have successfully

introduced postal balloting arrangements. And it may be thought that the
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desirable aim should be to achieve full secret ballots in elections to the
union's governing body. Although further considerations may emerge during
these consultations, it is hard not to believe that what is lacking in unions
who have not done so is the will to adopt more democratic and fairer voting
procedures. Once an accurate record of the membership and their home
addresses is available and arrangements made for its maintenance, it should
eventually be possible for fully postal ballots to be held at most levels
within a union. However, it may be thought that to require such an extension

from the start would place an undue burden on some unions.

38. Short of full postal balloting arrangements, it would be a very
considerable step forward for the vast majority of trade unions if ballot
papers were distributed, for example at the workplace, and then returned by

members through the post to an independent scrutineer.

IndirectlElect}oqE_

39. The system of indirect elections, described above in paragraphs 28-29, is
deep-rooted in some trade unions. It is argued in its favour that it reflects
the basis on which different organisations came together to form the present
day unions and that, given the diversity of occupational and other groups
within many unions, it may be a fairer method than direct elections of
ensuring a representative outcome. On the other hand it may be thought that

the system is often an important cause of unrepresentative leadership and

influence in the wunion. If members are unable to vote directly for
candidates, the actual degree of support of the membership as a whole for the
successful candidates cannot be determined. Direct election by the members,
particularly to the governing body, is likely to secure a more democratic

outcome.
40. The achievement of these desirable objectives must however be measured

against the degree of possibly unnecessary change they might require in the

present procedures and structures of trade unions. One view may be that
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indirect elections should be permitted, provided that all members have an
opportunity of voting for those who are to choose the members of the governing
body. On the other hand, it may be thought that, provided there are direct
elections by the membership for the governing bodies, unions should be left to

follow their existing practices in regard to other bodies.

General Secretaries gng other full-time officers

e e B e e e e —

41. It has already been noted that national trade union officers who are
employees of the union may have secured their posts either by appointment or
by election (when they may sometimes be subject to re-election). They may by
the nature of their appointment be a member of the union's governing body or
be co-opted to it. They may or may not have a vote in its proceedings. It
could be contemplated that all such officers, however appointed in the first
place (whether by election or engagement), should be required after a number
of years to submit themselves to a confirmatory ballot by the union membership
as a whole. However, such a requirement would be inconsistent with the nature
of the job where a union (as is the case with a number of smaller "“white
collar” unions) has found that its needs are better served by selecting a
General Secretary for appointment on the basis of his expertise and experience

rather than by election from within the union on the basis of popular support.

42. The problem is different where the senior full-time officer in a trade
union (normally the General Secretary but sometimes the President) is elected
but still does not have a vote in the governing body. Some of them achieve
considerable authority and indeed appear to personify the union. Furthermore
it can be argued that - unlike a General Secretary who is recruited on the
basis of his expertise - an elected General Secretary has a different status
within the union. Because his office is elective he has a degree of authority
and influence with the members which may not normally be enjoyed by a General
Secretary who has been recruited. In some unions it is the President rather

than the General Secretary who achieves this pre-eminent position. On these

grounds it may be thought that a General Secretary or President whose post is

elective in the first instance should be required to offer himself for re-
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election every five years rather than - as with a number of unions at present

- enjoy his office "for life" or at least until retirement age.

43. Another approach might be to require that General Secretaries should be

subject to election and re-election only in those cases where they have a vote

or a casting vote on the governing body. The same principle might be applied

to other persons co-opted to the governing body, for example Presidents or

Treasurers. If they have a vote on that body, election by the membership

might be required.

Other electoral arrangements

44. It is apparent that other electoral arrangements (eg the right to vote,
constituencies, qualifications of candidates, election addresses and voting
systems (for example the single transferable vote system), differ widely
between trade unions, and it might be impracticable and undesirable to lay
down detailed requirements on such matters. It may be that they are best left
to voluntary determination by the membership, and adoption in the union's
rules. Any member who alleges that his union is failing to comply with the

union's rules on these (or any other matters) already has the right to take

his complaint to the Courts.

45. It 1is questionable however whether the system of the block vote is a
method of election which should remain available. Many unions use "block
voting” whereby the majority vote of a branch or other body - perhaps on a
very low turnout of voters - commits the full potential voting strength of
that body to a candidate in the higher 1level (eg national) election. As
stated in paragraph 39 this aspect of indirect elections can lead to an
unrepresentative outcome, particularly in circumstances where there is either
an exceptionally small turnout, particularly in large branches, or the
election 1is closely contested. It might be regarded as particularly
unsatisfactory where a representative is subsequently allowed discretion on
how to cast the block vote. If a postal system of voting can be used and

individual votes counted a block voting system cannot be necessary and may be
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thought inappropriate. Whether it should have a place in other elections is

less certain.

Scope

46. Should the legislation aim to cover all elections from shop stewards to
governing bodies? Or, given the objective of providing an impetus for
voluntary reform, should legislation be targeted, at least initially, at the
most important Jlevels of trade unions' structures? It must be doubted
whether, in the case of many shop stewards for instance, a requirement for
balloting arrangements would at present be practicable or would be appropriate
where 'elections' consist of persuading potential candidates to accept
nomination. In particular, effective means of enforcement would present major
problems. It may be thought that the process of reform should start "at the
top” with the governing body, and that legislation which applied to 211 levels

of union organisation might fail to achieve real progress at any level.
POSSIBLE APPROACHES TO LEGISLATION

47. The preceding paragraphs have considered the main questions regarding the
content of any legislation. The next stage is to examine possible approaches
to legislation and the inter-related questions of enforcement and sanctions.
It is not the Government's purpose at this stage to propose any particular
legislative approach, but rather to stimulate an informed discussion in the

light of which detailed proposals for legislation might then be put forward.
48. There would seem to be four possible broad approaches to be considered:-

(a) The legislation, by prescribing standard provisions, might directly

require changes in trade unions' rules and electoreal arrangements.

This approach would be similar to that of the Companies Acts which
regulate the affairs of limited companies in some detail. A

conceptual difficulty of this approach is that, whereas companies
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are themselves creations of the law, trade unions are not. Their
history and development are different and their structures and
practices are therefore very diverse. Detailed, wuniform
requirements imposed on all trade unions would inevitably run
counter to the structure and traditions of some unions and might
not therefore meet the considered views of the members themselves
on the conduct of elections in their unions. It would seem
inevitable that if this approach were adopted some public authority
would need to be charged with securing compliance and the Courts
would be left to impose some specific sanction if this were not
forthcoming. It would not seem that the sanctions provided under

the Companies Acts would themselves be appropriate.

The legislation might require trade unions to secure approval of

their election rules and arrangements.

This approach would stop short of a direct requirement on all trade
unions to have specific and detailed election rules and
arrangements. Trade unions would be left to decide whether to seek
approval from some public authority for their rules, the authority
considering each application against tests - general or specific -
laid down in legislation. Unions which did not seek approval for
their rules and arrangements, or having done so could not secure
approval, would be disadvantaged in some way. It might be thought
that this approach would provide a better stimulus for voluntary
reform. It would be similar to the system of registration
introduced under the Industrial Relations Act 1971. An important
consideration is whether trade union attitudes to such a system
have changed since 1974. Securing the observance of rules once
approved would be left to individual members through complaint to
the Courts. But the authority might well need a power to withdraw
approval for rules which were found on complaint to be deliberately

or persistently ignored.
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The legislation might lay down the principles to be followed in the

conduct of all trade union elections in the form of a statutory

right for union members

The purpose of such a statutory right would be to provide all union

members entitled to vote with a remedy if, in an election, they did

not have, for example, a full and fair opportunity of voting in

secret or the assurance that all the votes were counted fairly.

This approach has the attraction of simplicity and the advantage

that action to secure a prospective remedy would clearly be with

trade union members themselves. On the other hand, such an

approach might be considered too imprecise and too uncertain in

application. Even if the statutory right were qualified by a test

of reasonable practicability, a regulatory authority or the Courts

would have the difficulty of deciding whether, for example, a

failure to receive a ballot paper by an individual member infringed

his statutory right. There would be a possibility of mischievous

applications to the Courts motivated by dissatisfaction at the

outcome of an election. The Courts would also have to deal with

the much more important questions - such as, whether the overall
arrangements for elections met the statutory tests. It might well
be thought that a declaration from a Court that the statutory right
had been unreasonably denied would alone be of little practical
effect, and the legislation would therefore need to provide a more
appropriate and enforceable remedy or sanctions and prescribe the
consequences for the ovutcome of the election from which the
complaint arose. To the extent that these more detailed provisions
might be judged essential, the attractiveness of the concept of an
approach founded on simple principles and a statutory right for
their application enforceable at law by every individual member
diminishes.
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The legislation might more directly establish the way in which

elections should be held and provide a remedy for union members

themselves if they were not.

It might be concluded that it would not be reasonzble or
practicable to require a model form of election arrangements at
every level in a trade union's structure; and that this approach
might best be considered in relation to the governing bodies of
unions. It is at this level that the most important day-to-day
decisions are wusually taken, for example the authorisation of
industrial action, the response to pay negotiations and the
disposal of union resources. There might also be advantages in
leaving the initiative to secure compliance with union members
themselves, rather than with some regulatory body as in (a) above,
so as to foster internal pressures for voluntary reform. It is
envisaged that complaints in these circumstances would be made to
the Courts. A subsidiary question would be whether action to
pursue the remedy provided in legislation should require the

support of a minimum proportion of the total membership.

ENFORCEMENT OF STATUTORY REQUIREMENTS

49. In the possible approaches to legislation outlined above the statutory
requirements could wultimetely be enforceable in the Courts. Any such
application under the provisions would be made to the High Court (or Court of
Session in Scotland). The Court could then order the breach of the statutory
requirements to be remedied by, for example, a change in the union's rules or
the holding of elections, according to the circumstances. I1f the order of the
Court were not complied with, it would be for the person bringing the
application to provide evidence to the Court of non-compliance. The question
would then arise: what method of enforcement should be availeble to the Court
or what sanctions should it be able to impose if trade unions were to persist
in refusing to comply with an order? The choice lies between relying on the

remedies already available to the Courts and introducing new procedures and

sanctions.
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(a) Existing remedies

50. The sanctions currently available to the Court for a significant breach
of its order are those for contempt. This is the sanction which would already
be available if a trade union persistently refused to comply with a Court
order, following a proven breach of union rules. The Court has discretion to
impose a range of penalties for civil contempt on a refusal to comply with its
order. The Court may impose a fine if the contempt is sufficiently serious.
Otherwise the Court can issue injunctions and further orders aimed at

remedying breaches of the original order.

51. It is possible that some instances of non-compliance with a Court order -
for example, to hold elections - would be unintentional or minor, while others
would be deliberate. In making such an order, the Court would have discretion
to allow a reasonazble lapse of time before the elections would need to take
place. Even after a breach of an order, the Court would need discretion to
determine how significant this was and if it was inadvertent or minor, whether
it could be ignored. On the other hand, if the trade union continued to
refuse to comply with the Court order, there would be continuing contempt
which might result in higher fines, enforceable if necessary, through

sequestration of assets.

(b) Possible alternative sanctions

52. I1f it was thought that the existing remedies aveilable to the Court were

not sufficient or appropriate, the following alternative possibilities might

be considered:-

(a) Removing from named union officials their "executive status”. This
could easily be circumvented in practice, since a trade union
seeking to avoid compliance with such an order could errange for
the relevant executive members' responsibilities to be passed to
others. On the other hand, if the removal of executive status were

to be applied to a majority of the members of the governing body,
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it might be thought necessary to make some provision for the taking
over by an outside authority of the running of the business of the
trade union in the interests of its members. This would create
complications and might still not prevent evasion by the executive

members' responsibilities being passed on to others.

Freezing the assets of the trade union. The Court order would be
directed at the union's bankers and any others holding the union's
assets and would order them not to part with the assets to the
order of the union. Although a severe sanction, the likelihood is
that unions would find access to alternative means of funding. If,
however, the Court order was eventually complied with, it could
have caused considerable disruption to the union's affairs and
could also have had the effect of damaging the interests of

innocent members, such as retired members in receipt of pensions

from union funds.

Deposit of trade union funds in Court. The Court could order the
trade union to deposit a sum of money in Court, as a temporary
fine, pending compliance with its original order. This would be a
novel procedure, since deposit of sums in Court is usually done by
a party as an earnest of its belief in the merits of the case.
This would amount to a partisl freeze of the union's assets and
might be ineffective, not least if the union was able to secure

loans to replace the money concerned.

Loss of trade union privileges. The Court could order that the
trade wunion should be deprived - for a specified period or
indefinitely - of some or all of its rights under existing

legislation. These might include:

- removel from the Certification Officer's list and
consequential loss of the right to tax relief for expenditure

on provident benefits;
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- Jloss of immunities.

53. The Government believes that it is essential to devise an effective,
flexible and practicable means of enforcing the requirements of any

legislation if its success is to be assured.

AN ALTERNATIVE APPROACH

A

54, The Government's prime aim in proposing legislation is to encourage trade
unions of their own accord to reform their electoral arrangements so as to
become, and be seen to become, more democratic and more truly representative
of their members' interests. Much of this section has necessarily been
concerned however with the complexity of existing arrangements and trade union
structures. Whilst there could be no reasoned objections to the simple
democratic principles inherent in the forms of legislation considered, it may
be thought that union members should be allowed to decide democratically
whether they prefer other arrangements for elections to their governing body.
For example, established systems of indirect voting might be held better to
reflect members' needs and the diversity of interests of the membership. And
if other arrangements could be demonstrated to have the support of a majority
of members democratically expressed, the question arises whether such
arrangements should not then be accepted as a valid alternative to the
legislative requirements. Thus it might be provided in the legislation that,
where a vote had been held by secret ballot within a fixed period, say 7
years, and a majority of the total membership entitled to vote had expressed
their support for the union's existing rules for elections, the statutory
requirements would not apply. Such a provision would encourage unions to
ascertain the wishes of their members at regular intervals. No one could then
claim that the statutory requirements were being imposed on unions agéeinst
their members' wishes. It would be a matter for consideration what percentage

of the total membership should be required to vote in favour of the union's

existing arrangements in order to secure exemption from the statutory

requirements.
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CONCLUSION

55. This chapter has identified the need for the reform of trade union

election procedures to ensure that the leadership is more representative of

the membership. It is clear that few trade unions have taken the initiative

in bringing about democratic reform, and the Government has reluctantly come

to the conclusion that some legislative intervention 1s necessary. The

examination of possible approaches to legislation and the relevant

considerations have revealed many complex problems and difficulties. Comments

are invited on the questions outlined above and on any other aspects which may

be thought to be relevant.
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ANNEX: METHODS OF VOTING

Members vote by show of hands

Union of Shop Distributive and Allied Workers

National Union of General and Municipal Workers

Amalgamated Union of Engineering Workers = Technical Administrative and
Supervisory Section

Union of Construction Allied Trades and Technicians

Post Office Engineering Union

Secret Ballot at Branch Meetin&_

e

Amalgamated Society of Boilermakers Shipwrights Blacksmiths and Structural

Workers
Iron and Steel Trades Confederation
National Union of Public Employees

Banking, Insurance and Finance Union

Secret Postal Ballots

(a) Voting slips sent to member's home address

National Society of Metal Mechanics (full-time officers only)
National Union of Furniture, Timber and Allied Trades

(b) Voting slips returned to independent scrutineers

Electrical Electronic Telecommunication and Plumbing Union

National Union of Teachers
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(c¢) Arrangements for conduct of postal ballot and count of votes at

discretion of internal union returning officer

Amalgamated Union of Engineering Workers (Engineering and Construction

sections)

National Union of Journalists

Voting slips returned to and counted at district level

National and Local Government Officers Association
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I1I BALLOTS BEFORE STRIKES

56. In principle the case for holding a secret ballot before a strike is
called is as strong as the case for secret ballots for trade union elections.
Indeed the argument is fundamentally the same in both cases: if trade unions
are to serve and fairly represent the interests of their members they should
ensure that any important decisions are supported by a majority of the members
voting in a secret ballot. A strike can cost an employee dearly. The result
may be not only loss of pay (although that can be serious enough); it may also
mean the loss of his job. As the industrial power of trade unions has grown,
the effects of exercising that power have become increasingly serious, not
only for the strikers themselves and those at whom the strike is directly
aimed, but for the community as a whole. Strikes damage economic performance,
reduce living standards and destroy jobs far beyond the ambit of the parties
to the dispute. 1In recent years it has become common for strikes to be aimed
at inflicting damage on innocent third parties in the hope that the distress
caused will bring about Government intervention to press the employers to
yield to the unions' demands. Such strikes inflict inconvenience and hardship
on the general public. Society has a right to expect that the strike weapon
will be wused sparingly, responsibly and democratically. It is wholly
unacceptable if this power is exercised irresponsibly or by leaders who are
out of touch with their members' views. The methods trade unions use to
consult their members are often totally inadequate. Few things have done more
to lower public regard for trade unions than the spectacle of strike decisions
being taken by a show of hands at stage-managed mass meetings to which

outsiders may be admitted and where dissenters may be intimidated.

57 The argument of principle for strike ballots is therefore simple and
unanswerable. The rules of some trade unions already provide for them and
there 1s evidence that union members increasingly wish and expect to be
consulted by voting in secret before they are called out on strike. The need
and the scope for unions to respond to this pressure from their members is

clear. The Government has taken steps which enable unions to be relieved of
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the cost of holding such ballots. The questions to be examined in this

chapter are whether strike ballots should be made compulsory by law, how this
might be achieved and what the effects of such legislation might be in

practice.

58. Proposals for compulsory ballots before strikes are not new. The
Donovan Commission considered the idea of compulsory ballots (paras 426-430)
and rejected it. The Labour Government's 1969 White Paper "In Place of
Strife"” (Cmnd 3888) proposed that the Secretary of State should have a
discretionary power to require a union to hold a strike ballot if there was "a
serious threat to the economy or public interest”. A similar provision was
included in the Industrial Relations Act 1971 which was repealed in 1974,
The case for compulsory strike ballots was canvassed in the Green Paper "Trade
Union Immunities” (cmnd 8128) published in January 1981, and the idea was
comprehensively debated in the House of Lords during the passage of the
Employment Act 1982.

59.¢ A number of other countries have made legislative provision for strike
ballots in certain circumstances. For example, in the United States the Taft
Hartley Act enables the President to seek an injunction to restrain a strike
for an 80 day cooling off period if he judges that it will affect a whole
industry or "imperil the national health and safety”. Before the end of that
cooling off period the National Labour Relations Board must hold a secret
ballot of the employees concerned on the employer's last offer. If the
employees reject the offer the injunction is lifted and the strike may go
ahead. Similar powers to require ballots in specific circumstances exist in

both Federal and State legislation in Australia.

60. No country however has legislated to require universal, "automatic"
strike ballots, that is the holding of ballots before any strike, or to make
pre-strike ballots a condition for any lawful industrial action. As the
Donovan Commission pointed out "a law forbidding strike action before the
holding of za.secret ballot could not be enforced in the case of small-scale
unofficial stoppages, which make up the overwhelming majority of the total

number of strikes"” (para 427). 1If a statutory requirement were confined to
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official strikes it might serve as an encouragement to unofficial strikes. 1In
the same way a balloting requirement limited to strikes might well encourage
the use of overtime bans, "go slows", "working to rule"” and other forms of
industrial action short of a strike. Yet the effect of such alternastive
action can be extremely serious in terms of economic damage and inconvenience
to the public, while the cost to those who take it is generally much lower
than the total loss of pay incurred by a striker. However, it would be even
more impractical to apply a balloting requirement to action short of a strike*

than to unofficial strikes.

61. For these reasons the idea of making ballots & condition of any lawful
strike did not attract wide support in the responses to the Government's Green
Paper "Trade Union Immunities". Instead public debate has tended to
concentrate on more limited proposals: for example, strike ballots imposed by
the state in specific, defined circumstances; and ballots "triggercd" by a

proportion of union members or by the employers directly concerned.

62. A power for the Government to seek an order to impose a strike ballot

existed in this country between 1971 and 1974. 1t was exercised only once: in
the British Rail dispute of 1972 when, in an 857 turnout, the vote was
overwhelmingly in favour of industrial action (129,441 votes in favour, 23,181
against and 1,567 abstentions). US experience of imposed ballots is muchk
wider. During the 34 years the Taft Hartley Act has been in force ballots
have been held covering 165 different collective bargaining units. The

employer's last offer lh‘as been re_ject;ed by the workcrs in 157 cases and

" L4
1 | /} g & T

accepted only in 8. Thisﬁﬁxperience seems to suppert the view” tbat ballots
imposed externally in the course of a dispute generally become a test of

solidarity end of support for the trade union_}eadership /and po]icies..lihe‘
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* For examp]e, some forms of action short of a strike (eg an overtime ban
or "working to rule") may involve no breach of contract of employment &nd
hence a sanction of loss of immunity would not apply.
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resul,_t‘,. so far from bringing disputes to an end, may be to prolong them*.
Thi; ég;trasts noticeably with the experience of some recent trade union and
employer-orgenised ballots which have resulted in the decisive repudiation of
strike calls and the acceptance of management pay offers, sometimes in
defiance of the advice of trade union leaders. The arguments for and against
state-imposed ballots in national emergencies were set out fully in the Green
Paper "Trade Union Immunities" (paras 313-318). The responses to the Green
Paper did not indicate that the idea had extensive public support at that

time.

63. The idea of legislating for a "triggered” ballot - that is a ballot
invoked by a certain proportion of the members of a trade union - has
attracted more interest. If the demand for a ballot comes from within the
union, it cannot so easily be turned into a test of trade union solidarity or
so easily be represented as "external interference” in trade union affairs.
Such legislation would provide union members with an opportunity to challenge
and test the support for a decision of the union executive to call an official
strike or some other form of industrial action. The legislation would need to

cover a number of detailed issues, some of which would pose difficult options.

64 . In the first place, it would be necessary to prescribe precisely how a
triggered ballot should operate. What would be the proportion of the
membership required to trigger the ballot and - more problemetically - hLow
would those entitled to vote be determined for these purposes? Would it be

the total membership of the union (many of whom might not bother to vote if

they had no interest in the dispute in question)? Or would it be only those
who were actuzlly being asked to strike (with the risk that in the case of &

selective strike the voters could be hand picked); or @ll members of the union

directly interested in_ the outcome of the dispute (which might raise

difficulties of adjudication); or 2]l union members employed &t the

establishment concerned in the dispute (regardless of whether or not they were
-] 3 } 5 - 1 .M -'”ﬂ 4 7 4‘-—5
4

' §

directly interested in the outcome)? . T TN | 2 p{y> 4
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* However, where the imposition of a ballot is coupled with an order to

return to work pending the result of the ballot, such orders have almost
always been obeyed, eg in the 1972 British Rail dispute and in all but one of

the cases where injunctions have been granted under the Taft Hartley Act.
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65. Secondly, the legislation would need to lay down the sanctions for

refusal to hold a ballot. Should it be loss of immunity, or should union

members be given a statutory right to call for a ballot with penalties imposed

by the Courts for any failure. [ Mer. arbire {f_

_-/

66. Thirdly, how would th?/w6}ding of the question to be put and the timing
1

of the ballot be decided? f either or both were left entirely to those who

wanted the strike to take place the purpose of the legislation might be

frustrated. ,For example there would be a risk that the question might be 7 [

slanted or linked with extraneous issues. Should those who trigger the ballot A/

be able to specify the question and the timing? Should it be possible to '{_f

"trigger” more than one ballot in a long running dispute? What would be the /. ../

position if the trade union had voluntarily held a ballot but members of thejf

union alleged that it had not been secret or that there had not been a full;&QM{g

and fair opportunity to vote? Does the importance of these issues point tof‘“Jf

the need for some external supervisory agency as a check on abuse and . /.

manipulation? If so, should this agency be responsible for ensuring the

secrecy of the ballot (rather than leaving this to the ordinary courts acting

on complaint from a member)? Would there be a risk that a ballot supervised

by a statutory agency would be seen by trade unionists as "state imposed”

(with the disadvantages already noted in paragraph 62)?

67. The argument for enabling an employer to "trigger"” a ballot by the union

(that 1is, to require one as a condition of immunity) is that strike ballots 7
can be - and often are - an important tactical weapon. Timing and the wording f Figy
of the question can be crucial to the result. If ballots were automatic or =)
mandatory they might well introduce much greater inflexibility into
negotiations. They might tend to limit the room for manoeuvre of both
employers and trade union leaders and harden attitudes. If the responsibility

for conducting the ballot lay with the trade unions they could take steps to
ensure that ballots were held in the circumstances and on the issues most
likely to st}engthen the hand of their leaders. There might be a danger that

negotiations would become increasingly directed to setting the stage for the
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eventual ballot rather than finding agreement. On the other hand, where union

leadership is weak, "triggered"” ballots might be used by militants to force

the hand of more responsible leaders and to put at risk the functioning of \

established collective bargaining procedures. If the initiative for the | |
holding of ballots lay with employers these risks would be reduced.

68. Legislation to provide for "employer triggered"” ballots would, however,

raise many questions of the kind set out in paragraphs 63-66 above. The

simplest approach would be to allow any employer whose employees were actually

on strike to call for a ballot of his own employees. But should the ballot

then be confined to the strikers among his employees, or should it be extended

to all his employees or to all of his employees with a direct interest in the

outcome of the disputes? Whom should the ballot cover if the strike had not

yet started but the employer had been given notice that it would be called in

the near future or if a strike were simply threatened? Would the union decide

the questions to be asked? How would the problems of supervision be solved?

Even when these matters had been decided, how would such ballots help firms

who were the victims - intended or unintended - of secondary action such as

blacking, but none of whose own employees were taking or intending to take

industrial action?

69. It may be the case that a strike ballot carried out by a trade union but
“"triggered” by an employer would have no practical advantages over a ballot
carried out by the employer himself. The latter would also have the advantage

of ensuring that the voice of non-union employees was heard. Some employers

already have experience of holding their own ballots. One further possibility
would be for the Government to make available funds for employers to hold
strike ballots in circumstances where unions have refused to ballot their

members.
70. The Government would welcome views on this analysis of compulsory strike

ballots and on the possibilities for encouraging the use of such ballots by

both trade unions and employers.
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1V THE POLITICAL ACTIVITIES OF TRADE UNIONS

71 Since the 1860s, if not earlier, trade unions have used their funds to
pursue political purposes. Since Disraeli extended the franchise in 1867,
trade unions have put up candidates for Parliament. As early as 1873, a trade
union had established a Parliamentary Candidate's Fund. In 1894 the Royal
Commission on Labour noted that one of the nine purposes on which trade unions

expended their funds was Parliamentary representation.

72 In 1909, however, in the case of The Amalgamated Society of Railway

Servants v Osborne*, the House of Lords determined that the statutory

definition of a trade union then to be found in the Trade Union Acts of 1871
and 1876 did not cover political objects and that their pursuvit by trade

unions was therefore unlawful.

73 This decision of the House of Lords was set aside by the Trade Union Act

1913 which, as subsequently amended, still effectively determines the
conditions on which trade unions can engage in political activities. The Act
may be said to be based upon two main principles which, in the Government's

view, still remain velid today:-

(a) that trade unions should, if they so choose, be able to pursue
their members' interests through political organisations and to give

financial support to such organisations;

(b) that no trade union member should be obliged to support
financially any political organisation if he does not want to, and that
he should not suffer so far as his union membership is concerned by

refraining from giving such support.

% (1910) A.C.87
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74 While these two principles have stood the test of time, a great deal has
changed in the 69 years since 1913. 1In particular trade unions have become
larger, richer and more powerful. With the progressive extension of closed
shops, many unions have been able to enforce membership as a condition of
getting and keeping a job. Often the very growth in size of unions has meant
that their individual members have become remote from the taking of policy
decisions. And, as already noted in previous sections, unions = both large
and small - have been very slow to develop effective and democratic internal
procedures which would ensure that the proclaimed views of their leaders
reflect their members' wishes and interests. One of the most important

elements in the 19132 Act - the system of "contracting-out” of contributions to
the political funds of trade unions - has had an uncertain and controversial
history. 1t was replaced by a system of "contracting-in" for 19 years between
1227 &and 1946. Since then its fairness in terms of the second of the
principles set out above has been increasingly questioned. Accordingly, the
Government believes that, while the principles of the 1913 Act are still

valid, the working of certain of its provisions now needs to be re-examined.

The Present Legal Position

75 Under the law originally enacted in the Trade Union Act 1913 and now
contained in the Trade Union and Labour Relations Act 1974, a trade union may
pursue any lawful objects at all including political objects. But the law
lays down conditions which unions must fulfil if they spend money on the
political objects specified in the 1913 Act, notably representation in
Parliament and local government, the holding of meetings and the distribution

of literature to achieve these aims.

76 First, in order to be able to finance these political objects either
directly or indirectly, a trade union is required by Section 3 of the 1913 Act
to secure that a resolution proposing the furtherance of these objects is
approved in a ballot by a majority of wmembers voting; and, if such a
resolution is approved, to incorporate in its rule book certain detailed rules
which have been approved by an independent statutory authority (previously the

Registrar of Friendly Societies, now the Certification Officer).
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77 One of these rules must provide for any payments in furtherance of the
political objects specified in the Act to be made out of a separate political
fund; and another rule must provide for the exemption from any obligation to
contribute to that fund of any member who gives notice in accordance with the
Act that he objects to contributing. Section 5 of the Act confers upon any
member so objecting the right to claim exemption by giving notice to that
effect in the form set out in the schedule to the Act or in a form to the like
effect. The notice set out in the schedule to the Act reads: "1 hereby give
notice that 1 object to contribute to the Political Fund of the
cesesssssssssees Union, and am in consequence exempt, in the manner provided
by the Trade Union Act, 1913, from contributing to that fund". Exemption must

take effect not later than the following January 1.

78 This procedure, which is known as "contracting-out"”, lasted for 14
years until the Trade Disputes and Trade Union Act 1927 substituted e
procedure of "contracting-in". In other words no member of a trade union was
to contribute to the political fund unless he had given notice in writing of
his intention to do so. This remained the position for 19 years. 1In 1946 the

Trade Disputes and Trade Union Act restored the procedure of “"contracting-out”

which, so far as Creat Britain is concerned, has remained the law since.*

/9 Section 3(1)(b) of the 1913 Act requires that a member who has
contracted-out should not be excluded from any benefits of the union or placed
in any respect either directly or indirectly at a disadvantage as compared
with other members of the union by reason of his being exempted (except in
relation to the control and management of the political fund); and that

contribution to the political fund should not be made a condition for

admisssion to the union.

*In Northern Ireland "contracting-in" bhas continued as the Trade Disputes and
Trade Union Act 1946 was not applied to the province.

CONFIDENTIAL

35




CONFIDENTIAL
9 79/1082 (7)

80 Under Section 3(2) of the 1912 Act, as amended, any member who is

aggrieved by an alleged breach of any of the political fund rules made in

pursuance of the Act may complain to the Certification Officer. The

Certification Officer, after giving the complainant and a representative of

the union an opportunity of being heard, may, if he considers that such a

breach has been committed, make an order for remedying the breach. There is a

right of appeal on a point of law to the Employment Appeal Tribunal.

g1 Once rules have been adopted by a trade union for the purpose of Section

3 of the 1913 Act they have the same status as other rules of the trade union

and therefore can be revoked under the union's constitutionsl procedure for

rule changes. Any amendment of the political fund rules requires the approval

of the Certification Officer.

Unions with Politicel Funds

82 Section 11 of the Trade Union and Labour Relations Act 1974 requires
that unions should submit an annual return containing their accounts to the
Certification Officer. Al]l unions with political funds* are required to show
on their return how many of their members contribute to the political fund,
and an analysis of the most recent returns indicates that 63 trade unions
currently maintain a political fund. Although the proportion of unions
maintaining a2 political fund is small, it includes many of the largest unions.

The 63 trade unions have a total membership of .7 million, of whom 7.2

* The 1913 Act as amended applies equally to employers' associations because
the statutory definition of a trade wunion iIn 1913 included employers'
associations. At present there are two employers' associations with political
funds, namely the National Farmers Union and the Nationazl Union of Small
Shopkeepers of GCreat Britain and Northern Ireland. This paper does not
consider separately the position of employers' associations but it is assumed
that any changes which may be made to the provisions of the 1913 Act should
apply equally to both employers associations and trade unions.
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million contribute to the political funds. This represents 82 per cent of the
total membership of those unions. Contributions ranged from 5p to £2.08 per
annum. The total income of political funds maintained by trade unions in 1980
was &£5m and expenditure was &£4m. The total amount in these funds at the end

of 1980 was £5.3m.

Ballots to Approve Political Objects

83 As noted above, the first requirement on a trade union wishing to
support financially the political objects specified in the Act is to hold =

ballot of its members to approve the furtherance by the union of these

!
objects. An affirmative vote by a mejority of those voting is required.

84 This is a once-for-all requirement. Most unions which have political
funds today set them up shortly after the 1913 Act was passed. Some trade
unions had to hold a number of ballots before a mejority was secured: one
trade union bzlloted its members on four occasions before it finally succeeded
in 1944. Some trade unions have subsequently held ballote as a required part
of the process of amalgamation with another union without a political fund.
For example, in a recent amalgamation involving & union which had no political
fund, it was necessary to ballot the members of both unions; and the ballot

succeeded by only 1,172 out of a total poll of over 50,000.

85 It is not self-evident that a majority of the present members of a2 union
in which a ballot was held many years ago would wish their union still to
pursue political objects or to continue previous political affiliations. If
amalgamation with another union without a political fund has not taken place,
it is possible that no ballot of the membership has been conducted since the
original decision was taken to set up a political fund up to 70 years ago.
And even where such amalgamation has taken place since the originsl decision,
none of the present members of a union need have had opportunity to vote on

the issue of political affiliation.
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86 Trade unions are of course free at any time to initiate ballots to
confirm the continued support of the membership for their political objects,
but few if any in recent years have done so. Given the number of years which
have elapsed since most unions consulted the views of their members on this
issue, there is a strong case for a legal requirement that unions should in
the interests of their members hold ballots to confirm the support of their
members for the continuation of their political objects and funds. To be
effective, ballots would need to be held at not less than specified intervals,

and it is for consideration what an appropriate and practical maximum interval

might be.

87 It might also be open to question whether the test of membership support
in either an initial or a confirmatory ballot should be a simple majority of
those voting or an alternative such as an overall majority of the total

membership.

Contractiqg-Out

88 Under the present law a member of a trade union with a political fund
who does not wish to contribute to the political fund has to apply to his
union to be exempted. However, an analysis of the aveilable information on
those unions which have political funds gives rise to serious doubts whether
the statutory requirements for contracting-out work satisfactorily in practice

in all trade unions.

89 While, as stated above, 827 overall of the members of trade unions with

a political fund contributed to those funds, the figures for individual unions

show a proﬁnunced disparity which has never been fully explained. In over one

third of the wunions with political funds the proportion of members
contributing to the politiceal fund in 1981 exceeded 90 per cent, and in the

following 14 unions the proportion was over 95 percent:-
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North Wales Area of the National Union of Mineworkers (100%)
Scottish Carpet Trade and Factory Workers Union (100%)%*

Durham Area of the National Association of Colliery Overmen, Deputies and
Shotfirers (99.97)%

Scotland Area of the National Association of Colliery Overmen, Deputies and
Shotfirers (99.8%)

Yorkshire Area of the National Association of Colliery Overmen, Deputies and
Shotfirers (99.5%)

Northumberland Area of the National Association of Colliery Overmen, Deputies
and Shotfirers (99.0)

Rossendale Union of Boot, Shoe and Slipper Operatives (98.7%)

Transport and General Workers Union (98.47%)

Power-loom Carpet Weavers and Textile Workers Union (98.27%)

National Union of Public Employees (97.77%)

National Association of Colliery Overmen, Deputies and Shotfirers (97.4%)
Ceramic and Allied Trades Union (96.97%)

National Union of Railﬁaymen (96.7%)

National Union of Co-operative Employees (96.17%)

For the following 11 unions the proportion was less than 40 per cent:-

Durham Area of the National Union of Mineworkers (37.27%)

Northumberland Area of the National Union of Mineworkers (36.2%)
National League of the Blind and Disabled (31.3%)

Society of Graphical and Allied Trades 1975 (30.1%)*%

Association of Scientific, Technicial and Managerial Staffs (29.97)%*
Association of Cinematograph Television and Allied Technicians (8.7%)%
National Union of Insurance Workers (Liverpool Victoria Section) (6.6%)%*
Society of Shuttlemakers (4.67%)

National Union of Scalemakers (1.4%)

Amalgamated Association of Beamers Twisters and Drawers (nil)#

Cloth Pressers' Society (nil)#

* figures relate to 1980

** figures relate to 1980 and predate the merger with National Society of
Operative Printers Graphical and Media Personnel

¥ no evidence of affiliation to a particular political party

CONFIDENTIAL

39



CONFIDENTIAL
19 275/982 (10)

90 Two features of these figures raise doubts about the effectiveness of
the present arrangements. First, the very high proportions in some trade
unions contradict the evidence of psephological studies which indicate a
considerable variation in the voting behaviour of trade unionists. For
example, 100%Z of the members of the North Wales NUM and of the Scottish Carpet
Trade and Factory Workers' Union, and 99.9%7 of the members of National
Association of Colliery Overmen, Deputies and Shotfirers in some Areas
contributed to the political fund. At most only 1.6% of the members of the
TGWU are contracted-out, which means that 1,668,713 of the 1,695,818 members
in 1981 paid contributions in active support of one British political party.

91 Secondly, it does not seem possible to explain the wide disparit-ies
between the high contracting-out and low contracting-out trade unions. One
difficulty is that those members who do not pay the political levy because
they have 'contracted-out' cannot be distinguished with any certainty from
those who are exempt from the levy because they were originally members of a
union without a political fund, which merged with their present union under
the 'transfer of engagements' provisions, and were exempted under the merger
arrangements. Another complication is the existence of members working in
Northern Ireland or outside the UK, and members who are retired, apprentices,
in the services or who are the widows of former members. However, even where
some allowance can be made for these factors the figures suggest that the
proportion of contracted-out members does not follow any discernible
occupational or other pattern. There are for instance wide variations -
between 36% and 1007 - in the proportions of members paying the levy in Areas
of the NUM with their own political funds. A further explanation might be
that the larger the amount involved the more likely members would be to opt
out . But there is no correlation between the amount of the levy and the
proportion of members who pay it. In fact many of those unions with the
highest levies (such as some Areas of NACODS) are amongst those with the
highest proportion contributing to the political levy.

92 It is difficult to escape the conclusion that a significant cause of the

disparities must be differences in trade union practices which make it either
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more or less likely that individual members contract-out. Inertia on the part
of the members may of course be an important reason why contacting-out is not
more widespread, but it does not explain the disparities between unions: there
is no evident reason why inertia should be greater in some unions than in
others. The most likely explanation must be that for one reason or another
contracting-out is more difficult for the individual member in some unions
than it is in others. There is evidence that many trade unions do not take
adequate steps to ensure that their members know that they can contract out or
how they can do so. Independent research* indicates that rank and file union
members are often not aware that they are in fact paying a political levy and

have no knowledge of the procedure for contracting-out.

93 Under Section 5 of the 1913 Act, when a union first adopts political
objects, a notice in a form approved by the Certification Officer has to be
given to all members telling them of their right to contract-out and the
procedures to follow. This can provide valuable protection for existing
members of the union at the time that political objects are adopted because it
ensures they are in no doubt of their rights. However, once a union has
adopted political objects, the law provides no similar protection for
subsequent new members. One of the model political fund rules provided by the
Certification Officer (and before him the Registrar of Friendly Societies)
requires that all members should receive a copy of the union's political fund
rules. But how far in practice such rules are complied with is not known.
The usual method by which trade unions seek to meet this obligation is by
stating in their rules that new members are to be issued with a copy of their
union's rule book. Unlike the protection provided under the 1913 Act this
does not specifically direct the new member's attention to his right to
contract-out, but relies on his reading through an often complicated and long
rule book. Moreover it is now common practice for unions to compound normal

subscriptions and contributions to the political levy so as to produce a

* J H Goldthorpe et al., The Affluent Worker: Industrial Attitudes and
Behaviour (Chapter 5); M Moran, The Union of Post Office Workers (Chapter 7)
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single contribution rate. Although this fact is shown in the rule book, a

member may well not discover that his membership contribution includes an

optional political levy. There is evidence* that the 'compounding' of normal

contributions and the political levy reduces the likelihood of members being

aware that they are contributing to the political fund. It also makes it more

difficult for members to know when the political element of their contribution

is being increased.

94

system of "contracting-out"” as it now operates is not fully in accord with one

The evidence set out in the above paragraphs suggests strongly that the

of the basic principles of the 1913 Act, that is that no trade union member

should be obliged to support financially any political organisation if he does

not wish to do so (see paragraph 73 above). Indeed it can be argued that,

even 1f the system of 'contracting-out' were working properly, such a

requirement is objectionable in principle as well as in practice. It is

objectionable in principle that anyone should have to indicate his dissent

from the political alignment of his union to avoid contributing to political

activities or to a political party to which he is opposed. And it 1is

objectionable in practice that anyone should have to reveal his dissent to

those from whom, given the realities of the shop-floor and trade union power,
he may have good reason to keep his political sympathies private. Finally it
is wrong in principle that a decision to contribute to a political fund should

result from inertia or apathy rather than from a deliberate and positive

choice.

95 It might be argued that once a trade union has decided by a majority
vote to have a political fund, it is logical for the minority who oppose this
course to be expected to contract-out (as they have had to do since 1946)

rather than for the majority to have to contract-in (as they had to do between

* For example, when the TGWU adopted a 'compound' contribution in 1957 the
proportion of members contributing to the political fund rose from 847 to 977
despite a doubling of the political levy. (A. Flanders, Trade Unions)
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1927 and 1946). Obviously this argument carries no conviction if the decision
was taken long before the vast majority of current members joined the union
and has not been put to the test of a recent ballot; and 1f the pra'ctica]
arrangements for enabling members to contract-out are of doubtful efficiency.
Indeed, there must be doubts whether any decision, even by a majority, should
impose a requirement on the minority to contribute to a political party and to
be enumerated as members of that political party unless and until they have

taken positive steps to dissociate themselves.

96 If trade unions were truly voluntary associations it might be argued
that those who join them should be prepared to accept all the existing rules,
practices and objects of their union. On the other hand, employees might well
want to join a union for the benefits and protections it might afford, and yet
be wholly opposed to the union's political objects. Moreover in many

circumstances unions cannot claim to be regarded as voluntary organisations

since the livelihood of members is dependent on their holding a union card.

Where union membership is not voluntary, there is a particularly clear case
for those who do not wish to support a political party to be relieved of the
burden of taking steps to avoid conscription into that party as well as into

the union itself.

97 1f contracting-out were to be retained, it would be essential, at the
very least, to require trade unions to do more to ensure that their members
are aware of their ability to contract-out. For instance unions might be
required to supply each applicant for membership with a copy of the
contracting-out form as part of the application for membership, so that the
two decisions (to join the union and if so whether to contribute to the
political fund) were taken at the same time. They might also be prevented

from compounding the normal subscription and the political levy by a
requirement that the rate of subscription shown in the body of their rules and
on application forms should exclude the political levy. Trade unions might
also be required to inform members of any increase in the political levy and

at the same time to remind them of their right to contract-out.
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98 In short, arguments both of principle and of practice suggest the need

for change in the operation of the 1913 Act. This would best be done simply

by substituting contracting-in for contracting-out, which would be consistent

with the principle that those who wish to make a political contribution should

be required to take a positive decision to do so.

'"Political Objects'

99 The definition of 'political objects' in Section 3(3) of the Trade Union

Act 1913% is important for two reasons:

* Section 3(3) is as follows:

"The political objects to which this section applies are the expenditure
of money -

(a) on the payment of any expenses incurred either directly or
indirectly by a candidate or prospective candidate for election
to Parliament or to any public office, before, during, or after
the election in connexion with his candidature or election; or

(b) on the holding of any meeting or the distribution of any
literature or documents in support of any such candidate or
prospective candidate; or

Gc) on the maintenance of any person who is a member of Parliament or
who holds a public office; or

(d) in connection with the registration of electors or the selection
of a candidate for Parliament or any public office; or

(e) on the holding of political meetings of any kind, or on the
distribution of political literature or political documents of
any kind, wunless the main purpose of the meetings is the
furtherance of statutory objects within the meaning of this Act.

The expression "“public office” in this section means the office of
member of any county, county borough, district, or parish council, or
board of guardians, or of any public body who have power to raise money,
either directly or indirectly, by means of a rate.”

The statutory objects mentioned in (e) above refer broadly to the regulation
of relations between employers and employees.
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(a)

must be made from its political fund by a trade union following an

it specifies the political objects in respect of which payments

affirmative ballot of the membership on the establishment of a political
fund and the approval of its rules by the Certification Officer.
Conversely, those trade unions which have not carried out the processes
necessary for the establishment of a political fund would be acting
unlawfully if they made payments in furtherance of these objects either

directly or in conjunction with any other organisation;

(b) political objects which fall outside the definition are
unregulated by statute and may therefore be financially supported by

trade unions, without restriction, from their general funds.

100 Successive rulings by the Registrar and the Certification Officer have
confirmed that the present definition of political objects refers to "party
political”™ objects. It principally covers expenditure in relation to
representation in Parliament and local government, and also expenditure on the
holding of "party political" meetings and distribution of literature. As well
as making clear in any revision of the 1913 Act that the definition of
"political objects” 1is intended to cover expenditure in support for a
political party, it would appear that Section 3(3) would benefit from being
brought up to date in a number of respects. Whether this should be by means
of a total recasting of the subsection or by detailed amendment to the present
wording would be a matter for consideration. Examples of where particular

amendments are required include the following -

(a) it does not at present cover appropriate expenditure in relation
to candidature for election to the European Parliament. Since no
mention is made of such elections in the sub-section, trade unions
(whether or not they have balloted their membership) can now without
breaking the law meet any expenditure in relation to these elections
from their general funds -~ wunless they themselves have taken the
initiative by altering their rules in a way which specifies that such

expenses may be met only from their political fund;
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(b)

video for political purposes and needs clearly to cover expenditure on

the definition pre-dates the use of radio, television, films and

such publicity;

(c)

already covers. There seems no logical reason for example why the sub-

it appears to be too restrictive in respect of the items it

section should cover the costs of the distribution of literature but not

the cost of its printing or preparation (see paragraph 112).

Expenditure falling outq}de Section 3(31

101 Trade wunions, whether or not they have a political fund, may make

payments without restriction from their general fund to many organisations

which, because they do not put up candidates for Parliament, are outside the

scope of Section 3(3). These range from organisations such as the Labour

Research Department or the Fabian Society, which may be closely linked to but

nevertheless separate' from a political party, through to organisations which

are patently apolitical, such as the Salvation Army. In between there are

many organisations whose purposes may be concerned with political issues to a

greater or lesser degree. Trade union support for such organisations gives

rise to two questions:

(a)

contributions to some of these organisations, and if so which?

Should the definition of "political objects"” be widened to cover

(b) Since some union members may object strongly to contributing
through their union membership to bodies which have explicit or implicit
political or other objectives, are the present arrangements for

informing them of such contributions adequate?

102 The present distinction between a trade union's party - political
objects and its other objects provides a feasible line of demarcation (though
difficulties in interpretation can and do arise). A wider definition of

"political” might well raise further serious problems of interpretation and so
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introduce a greater degree of uncertainty into the law. A definition which
for example embraced organisations whose objectives included promoting changes
In the law would go too wide - it would cover for example animal protection
bodies. There would also be the problem of deciding where precisely to draw

the revised line.

103 The difficulty of finding any satisfactory alternative to Section 3(3)
as it is now applied underlines the importance of ensuring that union members
are informed that their unions are making payments to external bodies. At
present members may learn about them by references in the union's magazine,
the proceedings of annual conferences or other official records, but there is
no certainty that they can do so. Since without that knowledge there is no
basis from which members may come to question such support, there would appear
to be a strong case for requiring that all grants, affiliation fees and
donations paid by unions to such bodies, whether made out of the general or
political funds, should be itemised in the annual return made by trade unions
to the Certification Officer. In this way knowledge of such payments would be
potentially available to the membership and members would be better able to

question and challenge such contributions if they wished.

104 The annual return already seeks information about expenditure from a
union's general fund to "Federations and other bodies - Affiliation fees,
grants etc, (to be specified)", but there is no consistency in the approach
adopted by different unions. Many unions at present merely specify the total
amount paid in grants and the total amount paid in affiliations, while others
specify individually only grants to bodies such as the TUC. A few unions
attach to their annual return a comprehensive list of payments to outside
bodies specifying which come from the political fund and which from the

general fund.

105 To require the 1listing of all such payments might be regarded as
excessive. For example many union branches might well respond to 1local
appeals for contributions and make no more than token payments. It might

therefore be appropriate to require only the listing of payments over a
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certain amount (for example £100) - a practice already followed by some unions

in their annual returns.

106 On the basis that any member should be able to know about all such

payments, a further measure would be to ensure by law that all members of a

trade union had access to that union's detailed books of account. This was

the position before the Trade Union and Labour Relations Act 1974, and the

rule-books of the great majority of trade unions still reflect it. It may be
thought that reinstatement of such a requirement would provide a useful added
safeguard for the individual member particularly if provision was made for

recourse to the Certification Officer in cases of difficulty.

Management_pf thg Bglitical Fund and Annual Returns of Accounts

e S ——

107 As has been explained, Section 3 of the Trade Union Act 1913 provides
that any payments in phe furtherance of political objects must be made out of
a 'separate fund'. Section 10 of the Trade Union and Labour Relations Act
1974 requires that a trade union must cause proper accounting records to be
kept with respect to its transactions, assets and liabilities. These must be
such as are necessary to give a true and fair view of the state of the affairs
of the organisation and explain its transactions. A revenue account, balance
sheet and such other accounts as the Certification Officer may prescribe must
under Schedule 2 of the 1974 Act be contained within the annual return. A

copy of the auditors' report on those accounts must also be included.

108 The annual return contains a section relating to the political fund
account. It requires a statement of the fund's income and expenditure, and a
statement of the balance of the fund. The statement of income has separate
headings for "members contributions and 1levies", "investment income", and
"other income (to be specified)"”. The statement of expenditure has
subheadings for "expenditure under section 3(3) of the Trade Union Act 1913
(to be specified)” and "administrative expenses in connection with political
objects (to be specified)”. While it might be expected that, in a matter such

as the keeping of accounts of political funds and the completion of the annual
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return, there would be a certain similarity of approach between unions, this
is by no means the case in practice. An examination of the latest returns
submitted by unions shows considerable variations in the amounts of detail

given and in the general standards of completion.

109 One of the purposes of the annual return is to allow particularly
members of a union but also the general public, both of whom have the right to
inspect the returns, to examine union finances. It may be thought desirable
that those concerned should better be able to satisfy themselves that none of
the members' contributions to the general fund is being used to subsidise
those political activities for which a political fund has been established.
Doubts have been expressed whether the return in its present form in fact
enables a member to identify and challenge such payments; moreover there has
recently been a growing concern that, given the standards of completion, the
return does not always make it possible to establish whether the maintenance
of the political fund 1ﬁposes an unseen charge on the general funds to which

all members have contributed.

110 This problem is well illustrated in the treatment of the administrative
costs of the political funds and the payment of expenses associated with the
union's political activities. A few of the unions with political funds do
appear to ensure that all such expenditure is taken into account and is not
paid for out of the general fund. For example, the National Union of Public
Employees (which is one of the few unions to make specific provision on these
subjects in its rules) deducts the cost of general 'administrative costs and
other approved charged expenses' from its political fund income. 1In 1982 this
cost was shown as almost £380,000 - or the equivalent to 427 of the fund's
income for that year. On the other hand there are unions which appear to make
no charge at all on the political fund for administration or for expenses
associated with the annual political conferences to which they send delegates.
Some even Hhave just one 'income' entry (members contributions) and one
'expenditure' entry (the political affiliation fee). In between these two
extremes there is a wide variety of practices. Most unions show an entry for

the expenses of delegates to annual political conferences, and many show items
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such as printing and bank charges. But in the vast majority of returns the
information is insufficient to enable a member to judge whether the direct

costs associated with maintaining a separate fund have been properly treated.

1.1 Indeed in such circumstances it is easy to understand the strong belief
on the part of some members that a significant amount of indirect expenditure
may have been omitted from the question on the annual return concerned with
"administrative expenses in connection with political objects”. This type of
expenditure, it is alleged, occurs where union manpower or equipment is partly
used on political purposes. In addition, the physical process of collecting
the levy and maintaining the fund must involve some, perhaps considerable,
costs. Complaints in this regard are presently under consideration by the

Certification Officer.

112 It 1is clearly unsatisfactory that there should be such marked
differences of practice between unions in their accounting arrangements and
returns about administrative costs in connection with political objects. It
is also unsatisfactory that in some cases expenditure which has to be incurred
wholly or in part in pursuance of political objects should in practice be paid
out of the general fund. One approach to this problem as suggested in para
100(c) would be to change the definition of "political objects” in Section
3(3) to include for example not only expenditure in relation to the
distribution of political 1literature but also costs incurred on its
preparations or printing. However, the examples given in the previous
paragraph indicate the problems that would arise in trying to specify detailed
rules to secure complete conformity in all circumstances. As was noted in
paragraph 80 above, an individual member who is aggrieved by any alleged
breach of the political fund rules already has a right of complaint to the
Certification Officer; and constant vigilance by the membership is an
essential part of ensuring that a wunion's general fund is not used to
subsidise its, political activities. Auditors of trade union accounts might
well be able to do more to make sure that the necessary information is open to
inspection in the union accounts attached to the annual return. The views of

the accountancy bodies are accordingly sought on these problems.
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113  Another area of concern is the investment income of political funds.

The annual returns for most unions with political funds show some investment

income, and the amounts involved can be large. In at least one union income

to the political fund from investments considerably exceeds that from the

political levy. In most cases it is not possible to identify from the annual

return the specific source of this income. 1In some cases it may be bank

deposit interest which has accrued on the balance of the fund over the year.

But in others it is clear that something more is involved. There is, of

course, no reason why a political fund's capital should not be invested, but

there is a strong case for requiring a union to show separately on its annual

return which of its investments have been purchased from the political fund

and which have been purchased from the general fund. Unless this is done, a

union member can not satisfy himself that earnings from investments purchased

from the general fund are not passed to the political fund.

114 It has also been suggested that a union's political fund should not be

allowed to run at a deficit. At present there are a few funds with negative
balances, and one which has carried a substantial deficit for some years. It
would be unreasonably restrictive to seek to prevent a political fund from
going into deficit from time to time. But it is a legitimate matter of
concern that where there is a deficit the accounts should make it quite clear
that the cost of funding that deficit is charged to the political fund and not
either directly or indirectly to the general fund.

115 Finally, there is reason to doubt whether in some cases the statistics
on the number of members paying into the political fund are always reliable.
This is a cause for concern because if unions use the figure for the number of
members paying the levy as the starting point for calculations to determine
how much income from 'compounded' subscriptions should be transferred from the
general fund to the political fund then any overstatement of the figure for
members paying the political levy would, of course, result in a drain of funds
from the general to the political fund. It therefore seems essential,
particularly should the system of contracting-out be retained, that trade

unions should be able to supply accurate figures showing how many members are
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paying the political levy, and which of those who are not doing so are exempt

by virtue of having contracted-out and which are exempt for other reasons.

_?he check=-off and the Eolitical levz

116 The "check-off"” is the voluntary system whereby a union and an employer

agree that the employer collects employees' union subscriptions directly from

their wages on behalf of the union. It has been estimated that some 507-707

of union members have their subscriptions collected in this way (as opposed to

some 207 in 1966). There is no express statutory authority for check-off

agreements; however the agreement of the employee to a deduction from his

wages is always required unless it is already provided for in the contract of

employment. In the case of manual workers deduction without prior written

authorisation would be in breach of the Truck Acts.

117 Employers are required under the Employment Protection (Consolidation)

Act 1978 to give employees details of fixed deductions from pay such as trade

union dues. An employer may choose to provide either:

(a) a pay statement which specifies the amounts and purposes of each

fixed deduction separately; or

(b) a pay statement which specifies the aggregate of all fixed
deductions without explanation - in which case the employer must provide

a written standing statement about deductions at least every 12 months.

There is however no statutory obligation to list separately the political fund

element of trade union dues.

118 Particular points of concern arise on the use of the check-off to

collect contributions to a trade union's political funds:

(a) use of the check-off can mean that the union member is unaware

that he is making a regular political contribution because it is not
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distinguished from his union subscription. He also has no automatic

means of knowing when that element is increased;

(b) employers are often unwilling to vary the deduction from wages
for those who have chosen to contract-out, claiming that the
administrative costs and inconvenience are too great. This means that
the member then has to rely on the union providing an appropriate refund
of contribution. The Certification Officer found in a recent case that
to comply with the 1913 Act the union was required to make this refund
in advance. This, however, was modified by a judgment of the Employment
Appeal Tribunal in April 1980 which ruled that, if it was established
that payment in advance was impossible, a repayment made as soon as
reasonably possible after the date when the amount of political

contribution had been paid would not be in breach;

(c) because the check-off operates automatically it deprives the
individual member of his opportunity to decide each time the political
fund contribution becomes due whether to refuse to pay it. The 'silent
contractor-out' - the member who did not pay the political levy but
never completed a contracting-out form - was well known in some unions
before the spread of check-off; and a comparison of the expected income
based on membership and current political levy rates with the actual
income of political funds suggests that there are still areas where this

practice is fairly widespread.

These concerns would to some extent be ameliorated by a change to a

system of contracting-in. However, such a change could involve transitional

problems and care would be needed to devise a system for the change-over which

did not result in individual members continuing to pay the political levy

without their knowledge and against their wishes.
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120 Accordingly the following possibilities are worth consideration:

(1) to make unlawful collection of political contributions through
the check=-off. Unions would then have to make their own

arrangements for collection;

(ii) to make use of the check-off unlawful in respect of political
contributions of members who were either contracted-out or, as
the case may be, had chosen not to contract-in. Some employers
may point to the extra administrative costs; but many different
deductions for individuals are already made, for example for
occupational pension contributions, season-ticket loans and other

regular payments;

(iii) to require employers to show political contributions as a
separate item on pay statements so that wunion members are
reminded regularly of this commitment. Subordinate legislation
under Section 10 of the Employment Protection (Consolidation) Act
1978 Act would be needed.

129 The Government would welcome views on the points raised in this chapter,

and on the suggestions for improving the present arrangements for regulating

the political activities of trade unions.

CONFIDENTIAL

54




CONFIDENTIAL
19 103/1C82 (8)

\Y CONCLUSION

122. The Government is aware that the suggestions put forward in this paper
for further consideration do not cover 211 the concerns which have been
expressed in recent years about the organisation of trade unions and their
failure to ensure that they are fully representative of their members and
responsive to their wishes and interests. Nevertheless it believes that the
broad areas covered are those where changes are most urgently needed and where

the case for legislation should now be considered.

123. The uncertain legel status of trade unions in their formative years has
influenced their attitudes to the law. Its intervention in their affairs bhas
since been seen by them as a threat to their ability to pursue what they
conceive to be their own best interests and those of their members. But
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